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COMMENTARIES 


ON THE. 1 


LAWS oF ENGLAND. 


| 


Boo THE $ECOND. 


* 


or THE RIGHTS oF THINGS. 


CHAPTER THE FIRST. 


Or PROPERTY, IX GENERAL. 


\HE former book. of theſe commentaries having 
treated at large of -the jura perſonarum, or ſuch 
= rights and duties as are annexed to the perſons of 
men, the objects of our enquiry in this ſecond book 
will be the jura rerum, or, thoſe rights which a 

man may acquire in and to ſuch external things as are uncon- 
nected with his perſon. Theſe are what the writers on natural 
law ſtile the rights of dominion, or property, concerning the 
nature and original of which I ſhall firſt premiſe a few obſerva- 
tions, before 1 proceed to diſtribute and conſider i ir s ſeveral objects. 
Vor. II. A | THERE 


— — — „. 
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2thin which eil kae, the imagination, 
and engaged the affections bf mankind, as the rig wn of property; 

or that Tole and deſpotic dotninion which one man © lalms and ex- 
erciſes over the external things of the world, in total excluſion of 
ther right of any other individual in the bniverſe. And yet there 
are very few, that will give themſelves the trouble to conſider the 


n of this right. Pleaſed as we arg wit the 
poſſeſſion, we ſeem afraid to look back to the means ch it 
Was acquired, as if fearful of ſome defect in our title; or at beſt 
we reſt fatisfied with the deciſion of the laws in "ur fayour, with- 
out examinin the Ae author; ty upon x. hich- thoſe laws 
have been, built. We tkink it endug chat oor tifte is derived by 
the grant of the former ws dg by deſcent from our anceſ- 
tors, or by che laſt will and teſtament of the dying owner; not 
caring to reflect that (accurately and fridly ſpeaking) there is no 
foundation in nature or in natural law, why a ſet of words upon 
parchment ſhould convey the dominion of land; why the ſon 
ſhould have a right to exclude; his fellow creatures from a deter- 
minate ſpot of ground, becauſe his father had done ſo. before 


him; or why the occupier of a a, particular field or of a 50 


when lymg on hits death<bed and no longer able to maintain 
poſſeſſion, ſhould be entitled to tell the reſt of the world which 
of them ſhould enjoy it after him. Theſe enquiries, it muſt be 


owned, would be uſeleſs and even troubleſome in common lite. 


It is well if the maſs. of. mankind, will obey the laws when a 
without ſcrutiniging too nicely into the reaſons of making g them 
But, when law is to be conſidered not only as matter of pts Rice, 
but alſo as a rational, ſcience, i it cannot be 1 ness or uffleſs to 
examine more deeply the cat al ais and of of ban Pe 
Hp conſtitutions of n 10 os 


44191 TE VP. 11 
2548 8 * Wein 


by ** the beginning 7 world, we. are informed by 6 hoh 
2 the l dong l creator gave to man e dominion over all 
« the earth; and ovet the fiſh of the ſea, and over the fowl of 


the air, and over every living thing that moveth upon the 


40 earth *. * 


8 97 ING 3 


« earth *. a.” This is the only true Aud fol foundation of man's 
dominion over external things, whatever airy metaphyſical no- 
tions may have been ſtarted by fanciful writers upon this ſubject. 
The carth therefore, and all things therein, are the genetal pro- 
perty ; of all mankind, excluſive! of other beings, PA the imme 
diate gift of the creator. And, while the earth. continued. bare of 
ee it is reaſonable to ſuppoſe, that all was in common 

ong them, and that every ohe'took from the public ſtock to 
5 13 uſe ſuch Ne as bis immediate bebelftes en 


9 | wo! 2 V 5 1 2 3 Oo 


1 LE 


"Tits irs * general notions Jap! property: were this! ſulfcient to 
al Jer all the purpoſes of human life ; and mig ht perhaps ſill 
have anſh ered them, had it been poſſible for Maske to have 
| remained In a ffate of * primaeval ſimplicity: as may be collected 
froth the manners bf many American nations when firſt diſeo- 
vered by the Europeans ; and from the antient method of living 
among the firſt Europeans themſelves, if we may credit either 
the memorials of them preſerved i in the golden age of the Poets, 
or the uniform accounts given by hiſtorians of thoſe times, 
wherein © erant omnia communia et indiviſa omnibus, veluti unum 
40 cunctis patrimonium Het“. v. Not that this communion of goods 
| ſcems ever to have been applicable, even in the earlieſt ages, to 
gught but the /ub/ance of the thing; nor could it be extended to 
the w/e of it. For, by the law of nature and reaſon, he who firſt 
| began to uſe it, acquired therein a kind of tranſient property, 
hat laſted ſo long as he was uſing it, and no longer: or, to 


3 ſpeak with greater preciſion, the 77ght of poſſeſſion continued for 
= the. ſame time only that the .a# of poſſeſſion laſted. Thus the 
3 ground Was in common, and no Part of it Was the Per manent 


Property of any man in particular: yet whoever was in the oc- 


3 cupation of any determinate ſpot of it, for reſt, for ſhade, or the 
q like, acquired for the time a ſort of o nerſhip, from which it 
3 Vould have been unjuſt, and contrary to the law of nature, to 
3 have driven him by We ene e that, be en the 
WM doe „ eee, „ „„ 

E * 655 whe 1466 5 ris 1 251 „ ier „ d AER . 6308) 2,+ 
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4 The” RI OH r 4 Book II. 
ufe or occupation” of it, another might ſeiſe it without injuſtice. 


Thus alſo a vine or other tree might be ſaid to be in common, 


as all men were equally entitled to it's produce; and yet any 

private individual might gain the fole property of the fruit, which 
de had gathered for his own repaſt. A docttine well illuſtrated 
by Cicero, who compares the world to à great theatre, which is 
common to the public, and Har the * which +. man has 
_— is for the Tims” his own”. get | W hh 


. 
© n * 19 Se | A . 141 +5 ; i £Þ ae Fs (ov IT) i 
2 | 1 


Bur when mankind increaſed 1 in ber AY! aa ambi- 
tion, it became neceſſary to entertain conceptions of more per- 
-manent dominion; and to appropriate to individuals not the im- 
_ mediate 2/ only, but the very ſublance of the thing to be uſed. 


Otherwiſe innumerable tumults muſt have ariſen, and the good 


order of the world been continually broken and diſturbed, While 


a variety of perſons were ſtriving who ſhould get the firſt occu- 
pation of the ſame thing, or diſputing which of them had ac- 


tually gained it. As human life alſo grew more and more refined, 


abundance of conveniences were deviſed to render it more eaſy, 


commodious, and agreeable; as, habitations for ſhelter and ſafety, 


and raiment for warmth and decency. But no man would be at 
the trouble to provide either, ſo long as he had only an uſufrue- 


tuary property in them, which was to ceaſe the inſtant chat he 
quitted poſſeſſion ; if, as ſoon as he walked out of his tent, r 


pulled off his garment, the next ſtranger who came by would 
have a right to inhabit the one, and to wear the other. In the caſe 
of habitations in particular, it was natural to obſerve, that even 


the brute creation, to whom every thing elſe was in common, 
maintained a kind of permanent property in their dwellings, ef- 
pecially for the protection of their young; that the birds of the 


air had neſts, andthe beaſts of the field had eaverns, the invaſion 
of which they eſteemed a very flagrant injuſtice, and would ſa- 
- crifice their lives to preſerve: them. Hence a property was ſoon 
eſtabliſhed in every man's houſe and homes ſtall; which feem to 


- Have been originally mere temporary huts or ' moveable cabins, 


8 vdum theatrum, cum commune fit, recte tamen dici poteſt, Yus ofe.cum heum ques 


van cf. De Fin, I. 3. c. 2b. 8 ſuited 
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5 
ſuited to the deſign of providence for more ſpeedily peopling the 
earth, and ſuited to the wandering life of their owners before 
any extenſive property in the ſoil or ground was eſtabliſſed. And 
there can be no doubt, but that movoables ef every kind became 
ſooner; appropriated than the permanent ſubſtantial foil; partly 
becauſe they were more ſuſceptible of a long oeccupancy, Which 
might be continued for months together without any ſenſible in- 
terruption, and at length by uſage ripen into an eſtabliſhed right; 


but principally becauſe few of them could be fit for uſe, till im- 


proved and meliorated by the bodily labour of the occupant : 
which bodily labour, beſtowed upon any: ſubject which: before 
lay in common to all men, is uniyerſally allowed to give the faireſt 
and moſt reaſonable: title. to an excluſive property therein. 
boo 8 503 bits 1131118 9 HI Nur 2H mu 4 GATION SIN | 
Tur article of food was a more immediate call, and there- 
fore a more early conſideration. Such, as were not contented with 
the ſpontaneous product of the earth, ſought for a more ſolid re- 
freſhment in the fleſh of beaſts, which they obtained by hunting. 
But the frequent diſappointments, incident to that method of pro- 


viſion, induced them to gather together ſuch animals as were on 


a more tame and ſequacious nature; and to eſtabliſh a per 
nent property in their flocks and herds, in order to ſuſtain then 
ſelves in a leſs i precarious manner, partly by the milk of the 


rdams, and partly by the fleſh of the young. The ſupport of 


theſe their cattle made the article of water alſo a very important 
point. And therefore the book of Geneſis (the moſt venerable 
monument of antiquity, conſidered merely with a view to hiſ- 
toty) will: furniſh! us with frequent inſtances of violent conten- 
tions concerning wells; the excluſive property of which appears 


„to havp been eſtabliſhed in the firſt digger or occupants even 
in uch places here the ground and herbage remained yetin 


common: Thus wel find Abraham, Who was but a ſojourner, aſ- 
ſerting his right to a well in the country of Abimelech, and ex- 
acting an oath fdtchis ſecurity, ! becauſe he had diggedithit wells.” 
And Iſane, about ninety years afterwards, e biz fa- 
* e uk s wah dau e Hen, Fare deus „c Nat * 


\ * 
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ther's property; and, after eee GERD ras e | 
was ſuffered to enjoy it in PP -+ ER e eds, halts, on ems 


— 11 6 x vp N 


f Bal this arhila the ſail Fenn 71 the 90 Wa Al 
in common. as before, and open to every occupant : except Fate. 
haps in the neighbourhood of towns, where the neceſſity of 

ſole and excluſive property in lands (for the ſake of ee — 
Was earlier felt, and therefore more readily complied with. Other: 1 
wiſe, when the multitude. of men and cattle had conſutned-pycry. 

convenience on one ſpot of ground, it was deemed. a natural right + 
to ſeiſe upon and occupy ſuch other lands as would more, end BH 
ſupply their neceſſities. This practice is ſtill retained among the [ 

wild and uncultivated nations that have never been formed into 
civil-ſtates, like the Tartars and others in the eaſt ; where, the. 
climate itſelf, and the boundleſs extent of their territory, con- 

ſpire to retain them ſtill in the ſame ſavage ſtate of vagrant li- 
berty, which was univerſal in the earlieſt ages; and which Ta- 
citus informs us continued among the Germans till the. decline 

of the Roman empires. We have alſo a ſtriking example of the 

fame kind in the hiſtory of Abraham and his nephew. Lot b. 
When their Joint ſabſtance became. ſo great, t Top paſture and 
other conveniences grew ſcarce, the natural conſequence was 
that a ſtrife aroſe between. their ſervants; fo that it was no 

longer practicable to dwell together. This contention Abra- 

ham thus endeavoured to compoſe : © let there be na ſtrife, 

« I pray thee; between thee and me. Is not the whole land be- 
ee fore thee ? Separate thyſelf, I pray thee, from me. If thou 
wilt take the left hand, then I will go to the right; or if thau 

* depart to the right hand, then I will go / to the left. This 
eee implies an agknowleged:right, in: either, to occupy bat 

ever ground he pleaſed, that was not pre- cupied by other tribes, 

« And Lot lifted up his eyes, and beheld all the plain of Jordan, 

4e that it was well watered every where, even as the garden of the 
& Lord. Then Lot choſe him all the plain of Jordan, and 1 8 
t neysd eaſt and Abraham dwelt in the land of Canaan.” - 


* ln olan 1518, r.. bnnbnt, ut nemus placuit De mor. * 4 
| * Colunt di * et gf ; ut fons, at bd Gen. c. xiii, UPpoN 
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re the ſame n was Founded the eight of üg ratien 
or ſending colonies to find out new habitations, when the mother- 
country was overcharged with inhabitants; Which was practſſed 
as well by the Phaenicians and Greeks, as the Germans; gey⸗ 
thians, and other northern people. And, ſo long as it was eonfi- 
ned to the ſtocking and cultivation of deſart uninhabited'coun- 
tries, it kept ſtrictly within the limits of the law of nature. But 


| how far the ſeiſing on countries already peopled; and driving out 


or maffacring the innocent and defenceleſs natives, merely be- 

cauſe they differed from their invaders in language, in vetfeidn, 
in cuſtoms, in government, or in colour; how far ſuch a con- 
duct was conſonant to nature, to reaſon, or to chriſtianity, de- 


| ferved well to be conſidered by thoſe; 'who have rendered 5 


4 7 A 
: . ; 
8 as 


names iminortal oF, thus eivilizing tmankind. 
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As the world by degrees grew more pepeleun it aal berame 
more difficult to find out new ſpots to inhabit, without encroach- 


ing upon former occupants; and, by conſtantly occupying the 


fame individual ſpot, the fruits of the earth were conſumed, and 
it's ſpontaneous produce deſtroyed, without any proviſion for a 
future ſupply or ſucceſſion. It therefore became neceſſary to pur- 
fue ſome regular method of providing a conſtant ſubſiſtence; and 
this neceſſity produced, or at leaſt promoted and encouraged, the 

art of agriculture. And the art of agricultüre, by a regular con- 
nexion and conſequence, introduced and eſtabliſhed” the idea/of a 
more permanent property in the ſoil, than had hitherto been re- 
ceived and adopted. It was clear that the earth would not pro- 
duce her fruits in ſufficient quantities, without the aſſiſtance of 
tillage * but who would be at the pains of tilling it, if another 
might Watch an opportunity to ſeiſe upon and enjoy the product 
of his induſtry, art, and labour? Had not therefore a ſeparate 
property in lands, as well as moveables, been veſted in ſome in- 
*dividuals, the world muſt have continued a foreſt, and men have 
been mere animals 6f prey; which, according to ſome philoſo- 
hers, — ſtate of nature. Whereas now "i graciguily | 


Has 


8 The Ricnrts Box II. 
has providence interwoven our duty and our happineſs together) 
the reſult of this very neceflity has been the enobling of the human 
ſpecies, by giving it opportunities of improving it's rational fa- 
culties, as well as of exerting it's natural. Neceſſity begat pro- 
perty: and, in order to inſure that property, recourſe was had to 
civil ſociety, which brought along with it a long train of inſepa- 

rable concomitants; ſtates, government, laws, puniſhments, and 
the public exerciſe of religious duties. Thus connected together, 
it was found that a part only of ſociety was ſufficient to provide, 
by their manual labour, for the neceſſary ſubſiſtence of all; and 
leiſure was given to others to cultivate the human mind, to in, 
vent uſeful arts, and to lay the foundations of ſcience. 8 


Tu E only queſtion remaining is, how this property became 


actually veſted; or what it is that gave a man an excluſive right 
to retain in a permanent manner that ſpecific land, which before 
belonged generally to every body, but particularly to nobody. 
And, as we before obſerved that occupancy gave the right to the 
temporary uſe of the ſoil, ſo it is agreed upon all hands that oc- 
cupancy gave alſo the original right to the permanent property in 
the ſubſtance of the earth itſelf; which excludes every one elſe 


but the owner from the uſe of it. There is indeed ſome diffe- 
rence among the writers on natural law, concerning the reaſon 


why occupancy ſhould convey this right, and inveſt one with this 
abſolute property: Grotius and Puffendorf inſiſting, that this 
right of occupancy is founded upon a tacit and implied aſſent of 
all mankind, that the. firſt occupant ſhould become the owner; 
and Barbeyrac, Titius, Mr Locke, and others, holding, that there 
is no ſuch implied aſſent, neither is it neceſſary that there ſhould 
be; for that the very act of occupancy, alone, being a degree of 
bodily labour, is from a principle of natural juſtice, without any 
conſent or compact, ſufficient of itſelf to gain a title. A diſpute 
that ſavours too much of nice and ſcholaſtic refinement! How- 
ever, both ſides agree in this, that occupancy is the thing by 
which the title was in fact originally gained; every man ſeiſing 
to his own continued uſe ſuch ſpots of ground as he found moſt 
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agreeable to his own. convenience, WER a found. them un- 
occupied by n one elſe. N 

PRroPE RTV. Poch ! in (lh og Anu | xoneabley, being thas © origi» 
nally acquired by the firſt taker, which taking amounts to a der 
claration that he intends to appropriate the thing to his own uſe, 
it remains in him, by the principles of univerſal law, till ſuch 
time as he does ſome other act which ſhews an intention to 


| abandon it: for then it becomes, naturally ſpeaking, publici juris 


pat ke and is liable to be again appropriated by the next oc- 
So if one is poſſeſſed of a jewel, and gaſts it into the 
> or a 188 highway, this is ſuch an expreſs dereliction, that 


a property will be veſted in the firſt fortunate finder that will ſeiſe 


it to his on uſe. But if he hides it privately, in the earth, or 


other ſecret place, and it is diſcovered, the finder acquires no 
| property therein ; for the owner hath not by this act declared 


any intention to abandon it, but rather the contrary : and.if he 


| loſes or drops it by accident, it cannot be collected from 


that he deſigned to quit the poſſeſſian; and therefore in 2 
caſe the property ſtill remains in the Jaſer, who may claim at 
again of the finder. And this, we may remember, is the docr 
trine of the law of England, with relation to treaſure e 


Bur this mothod, of one man's 3 118 3 


and another's ſeiſing the vacant poſſaſſion, however well founded 
in theory, could not long ſubſiſt in fact. It was calculated 

merely for the rudiments of civil ſociety, and neceflarily ceaſed 
among the complicated intereſts and artificial refinements of pa- 
ite and aſtabliſhed governments. In theſe ät was found, that 


hat became inconvenient or uſeleſs to one man was highly con- 


Fenient and uſeful to another; ho was ready to give in ex- 
«change for it ſame, equivalent, that was equally deſirable to the 


former proprietor. Thus mutual convenience introduced com- 


mercial traffic, and the reciprocal transfer of property by ſale, 
grant, rene: which may be conſidered e a con- 


5 HON <ef 478 i; ITE 1 See Vol. I. page 833. S TITS 11 + 
Vol. II. 3 B tinuance 


DINE 
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tinuance of the original poſſeſſion which the firſt occupant had ; 
'Or as an abandoning of the thing by the preſent owner, and an 
immediate ſucceſſive occupancy of the ſame by the new proprie- 


tor. The voluntary dereliction of the owner, and delivering the ; 


poſſeſſion to another individual, amount to a transfer of the pro- 
perty ; the proprietor declaring his intention no longer to occupy 
the. thing himſelf, but that his own right of occupancy ſhall be 
| veſted in the new acquirer. Or, taken in the other light, if I 
agree to part with an acre of my land to Titius, the deed of con- 
veyance is an evidence of my intending to abandon the property; 
and Titius, being the only or firſt man acquainted with ſuch my 
intention, immediately ſteps in and ſeiſes the vacant poſſeſſion: 
thus the conſent expreſſed by the conveyance gives Titius a good 
right againſt me; and poſſeſſion, or occupancy, confirms that 
1 againſt all the world beſides. 


Tun mpſt univerſal and effectual way, of abandoning pro- 
perty, is by the death of the occupant : when, both the actual 
poſſeſſion and intention of keeping poſſeſſion ceaſing, the pro- 


perty, which is founded upon ſuch poſſeſſion and intention, ought 


alſo to ceaſe of courſe. For, naturally ſpeaking, the inſtant a 
man ceaſes to be, he ceaſes to have any dominion: elſe, if he 
had a right to diſpoſe of his acquiſitions one moment beyond his 


life, he would alſo have a right to direct their diſpoſal for a mil- 


lion of ages after him; which would be highly abſurd and in- 
convenient. All property muſt therefore ceaſe upon death, con- 
ſidering men as abſolute individuals, and unconnected with civil 
ſociety : for then, by the principles before eſtabliſhed, the next 
immediate occupant would acquire a right in all that the deceaſed 
poſſeſſed. But as, under civilized governments which are calcu- 
lated for the peace of mankind, ſuch a conſtitution would be 
productive of endleſs diſturbances, the univerſal law of almoſt 


every nation (which is a kind of ſecondary law of nature) has 


either given the dying perſon a power of continuing his property, 
by diſpoſing of his poſſeſſions by will; or, in caſe he neglects to 
diſpoſe of it, or is not permitted to make any difpoktion at all, 
6 the 
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the municipal law of the country then ſteps in, and declares who 
' ſhall be the ſucceſſor, repreſentative, or heir of the deceaſed; . 
that is, who alone ſhall have a right to enter upon this vacant 
poſſeſſion , in order to avoid that confuſion, which it's becoming 
again common would occafion . And farther, in caſe no teſta- 
ment be permitted by the law, or none be made, and no heir can 
be found ſo qualified as the law requires, ſtill, to prevent the ro- 
buſt title of occupancy from again taking place, the doctrine of 
eſcheats is adopted in almoſt every country ; whereby the ſove- 
reign of the ſtate, and thoſe who claim under his authority, are 


the ultimate heirs, and ſucceed to thoſe nnn, to which 
no other title can 2 be formed. | 


ws 4 11 right of inberitenck, or deſcent to the children and re- 
lations of the deceaſed, ſeems to have been allowed much earlier 
than the right of deviſing by teſtament. We are apt to conceive 
at firſt view that it has nature on it's fide ; yet we often miſtake 
for nature what we find eſtabliſhed by ag and inveterate cuſtom. 
It is certainly a wiſe and effectual, but clearly a political, eſtabliſhs 
ment; ſince the permanent right of property, veſted in the an- 
ceſtor himſelf, was no natural, but merely a civil, right. It is 
true, that the tranſmiſſion of one's poſſeſſions to poſterity has an 
evident tendency to make a man a good citizen and a uſeful mem- 
ber of ſociety: it ſets the paſſions on the fide of duty, and 
prompts a man to deſerve well of the public, when he is ſure 
that the reward of his ſervices will not die with himſelf, but be 
tranſmitted to thoſe with whom he is connected by the deareſt 
and moſt tender affections. Vet, reaſonable as this foundation of 
the right of inheritance may ſeem, it is probable that it's imme- 
diate original aroſe not from ſpeculations altogether ſo delicate and 
refined; and, if not from fortuitous circumſtances, at leaſt from 
a plainer and more ſimple principle. A man's children or neareſt 
relations are uſually about him on his death-bed, and are the 


i It is principally to prevent any vacancy "hs death of eicher the — 3 
of poſſeſſion, that the civil law conſiders ſo properly deſcend, as continue in the | 
father and ſon as one perſon ; ſo that upon hands of the ſurvivor. F. 28. 2. 11. 
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earlieſt witneſſes of his deceaſe. They became therefore gene- 
rally the next immediate occupants, till at length in proceſs of 
time this frequent uſage ripened into general law. And therefore 
alſo in the earlieſt ages, on failure of children, a man's ſervants 
born under his roof were allowed to be his heirs; being imme- 
diately on the ſpot when he died. For we find the old patriarch 


Abraham expreſſly declaring, that fince God had given him no 
cc ſeed, his Reward Eliezer, one born in his houſe, was his bein. 5 


WuIIE property continued dy for life, teſtaments were „ 


leſs and unknown; and, when it became inheritable, the inherit- 
ance was long indefeaſible, and the children or heirs at law were 
incapable of excluſion by will. Till at length it was found, that 
ſo ſtrict a rule of inheritance made heirs diſobedient and head- 
ſtrong, defrauded creditors of their juſt debts, and prevented 
many provident fathers from dividing or charging their eſtates as 
the exigence of their families required. This introduced pretty 


generally the right of diſpoſing of one's property, or a part of it, 
by reſlament; that is, by written or oral inſtructions properly wit- 
usſſod and authenticated, according to the plegſure of the deceaſed; 


which we therefore emphatically ſtile his /. This was eſta- 


bliſhed in ſome countries much later than in others. With us in 
England, till modern times, a man could only diſpoſe of one 


third of his moveables from his wife and children: and, in ge- 


neral, no will was permitted of lands till the reign of Henry the 
eighth ; and then only of a certain portion: for it was not till 
after the reſtoration that the power of deviſing real property be- 


came ſo univerſal as at preſent. | | 


WII Is therefore and teſtaments, rights of inheritance and 
ſucceſſions, are all of them creatures of the civil or municipal 
laws, and accordingly are in all reſpects regulated by them; every 
diſtinct country having different ceremonies and requiſites to make 
a teſtament completely valid: neither does any thing vary more 


| oon the right of inheritance under different national eſtabliſh- 


* Gen. XV. 3. 
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ments. In England particularly, this diverſity is carried to ſuch 


a length, as if it had been meant to point out the power of 


the laws in regulating the ſucceſſion to property, and how fu- 
tile every claim muſt be, that has not it's foundation in the po- 


ſitive rules of the ſtate. In perſonal eſtates the father may ſuc- | 


ceed to his children; in landed property he never can be their 
immediate heir, by any the remoteſt poſlibility : in general only 
the eldeſt fon, in ſome places only the youngeſt, in others all 
the ſons together, have a right to ſucceed to the inheritance : in 
real eſtates males are preferred to females, and the eldeſt male 


will uſually exclude the reſt ; in the diviſion of ' perſonal eſtates, 


the females of equal degree are admitted together with the males, 
and no right of ee Hara is allowed. 


TuIs one conſideration may help to remove the ſeruples of 
many well- meaning perſons, who ſet up a miſtaken conſcience in 
poſition to the rules of law. If a man diſinherits his ſon, by 


a will duly executed, and leaves his eſtate to a ſtranger, there 


are many who conſider this proceeding as contrary to natural juſ- 
tice : while others ſo ſcrupulouſly adhere to the ſuppoſed inten- 


tion of the dead, that if a will of lands be atteſted by only 7 w 


witneſſes inſtead of three, which the law requires, they are apt 


to imagine that the heir is bound in conſcience to relinquiſh his 
title to the deviſee. But both of them certainly proceed upon 


very erroneous principles: as if, on the one hand, the fon had 


by nature a right to ſucceed to his father's lands; or as if, on 
the other hand, the owner was by nature intitled to direct the 


ſucceſſion of his property after his own deceaſe. Whereas the: 


law of nature ſuggeſts, that on the death of the poſſeſſor the eſ- 


tate ſhould again become common, and be open to the next oc- 
cupant, unleſs otherwiſe ordered for the ſake of civil peace by the 


poſitive law of ſociety. The poſitive law of ſociety, which is 
with us the municipal law of England, directs it to veſt in ſuch- 


perſon as the laſt proprietor ſhall by will, attended with certain: 
requiſites, appoint; and, in defect of ſuch appointment, to go 
to ſome particular perſon, who, from the reſult of certain local 


conſti- 


* 
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conſtitutions, appears to be the heir at law, Hence it follows, 
that, where the appointment is regularly made; there cannot be 
a. ſhadow of right. in any one but the perſon appointed: and, 
where the neceſlary requiſites are omitted, the right of the heir 


is equally ſtrong and built upon as ſolid a foundation, as the right 


of the deviſee would have been, ſuppoſing ſuch requiſites were 
obſerved. 


Bo T, after all, there are ſome few things, which notwith- 


ſtanding the general introduction and continuance of property, 


muſt {till unavoidably remain in common; being ſuch wherein 
nothing but an uſufructuary property is capable of being had : 
and therefore they ſtill belong to the firſt occupant, during the 


time he holds poſſeſſion of them, and no longer. Such (among 
others) are the elements of light, air, and water; which a man 
may occupy by means of his windows, his gardens, his mills, 
and other conveniences : ſuch alſo are the generality of thoſe 
animals which are ſaid to be ferae naturae, or of a wild and un- 
tameable diſpoſition ; which any man may ſeiſe upon and keep 
for his own uſe or pleaſure, All theſe things, ſo long as they re- 
main in poſſeſſion, every man has a right to enjoy without diſ- 
turbance; but if once they eſcape from his cuſtody, or he vo- 
luntarily abandons the uſe of them, they return to the common 
ſtock, and any man elſe has an equal right to ſeiſe and enjoy them 
afterwards. 


As Alx; there are other things, in which a permanent pro- 
perty may ſubſiſt, not only as to the temporary uſe, but alſo the 


ſolid ſubſtance; and which yet would be frequently found with- 
out a proprietor, had not the wiſdom of the law provided a re- 


medy to obviate this inconvenience. Such are foreſts and other 


waſte grounds, which were omitted to be appropriated in the 
general diſtribution of lands: ſuch alſo are wrecks, eſtrays, and 
that ſpecies of wild animals, which the arbitrary conſtitutions of 
poſitive law have diſtinguiſhed from the reſt by the well-known 
— 2 — With | regard to theſe and ſome others, as 

diſtur- 
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diſturbances and quarrels would frequently ariſe among indivi- 
duals, contending about the acquiſition of this ſpecies of pro- 
perty by firſt occupancy, the law has therefore wiſely cut up the 
root of difſenſion, by veſting the things themſelves in the ſovereign 
of the ſtate ; or elſe in his repreſentatives, appointed and autho- 
rized by him, being uſually the lords of manors. And thus the 
legiſlature of England has univerſally promoted the grand ends of 
civil ſociety, the peace and ſecurity of individuals, by ſteadily 
purſuing that wiſe and orderly maxim, of aſſigning to every 
thing capable of ownerſhip a legal and determinate owner. 


— 


Or REAL PROPERTY; AND, FIRST, or 
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CHAPTER THE SECOND. 


Y 


CORPOREAL HEREDITAMENTS. 


$2 | FI 


HE objects of dominion or property are things, as con- 
tradiſtinguiſhed from perſons: and things are by the law 
of England diſtributed into two kinds; things'real, and things 


| perſonal. Things real are ſuch as are permanent, fixed, and im- 
moveable, which cannot be carried out of their place; as lands 


and tenements : things perſonal are goods, money, d Sede 
moveables; which may attend the owner's perſon wherever he 


thinks proper. to go. 


In willing of things real, let us conſider, firſt, their ſeveral 
ſorts or kinds; ſecondly, the tenures by which they may be hol- 


den; thirdly, the eſtates which may be had in them; and, 


fourthly, the title to them, and the manner of acquiring and 
loſing it. . 


Fr RST, with regard to their ſeveral forts or kinds, things 
real are uſually ſaid to conſiſt in lands, tenements, or heredita- 
ments. Land comprehends all things of a permanent, ſubſtantial 
nature; being a word of a very extenſive ſignification, as will 
preſently appear more at large. Tenement is a word of ſtill greater 
extent; and though in it's vulgar acceptation it is only applied to 


houſes 


of 
. 


* „ 
N 
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houſes and other buildings, yet in it's original, proper, and legal 
ſenſe it fignifies every thing that may be Holden, provided it be 
of a permanent nature; whether it be of a ſubſtantial and ſenſible, 
or of an unſubſtantial ideal kind. Thus Hberum tenementum, 
franktenement, or freehold, is applicable not only to lands and 
other ſolid objects, but alſo to offices, rents, commons, and the 
like“: and, as lands and houſes are tenements, ſo is an advowſon 


a tenement; and a franchiſe, an office, a right of common, a 


peerage, or other property of the like vnfubQtancia kind, are, all 
of them, legally ſpeaking, tenements *. But an hereditament, ſays 
ſir Edward Coke“, is by much the largeſt and moſt comprehen- 
ſive expreflion ; for it includes not only lands and tenements, but 
whatſoever may be inherited, be it corporeal, or incorporeal, real, 
perſonal, or mixed. Thus an heir loom, or implement of furni- 


ture which by cuſtom deſcends to the heir together with an 
houſe, is neither land, nor tenement, but a mere moveable; yet, 


being inheritable, is comprized under the general word, heredi- 
tament : and ſo a condition, the benefit of which may deſcend 


to a man from his anceſtor, is alſo an hereditament *. 


. then, to uſe the largeſt expreſſion, are 
of two kinds, corporeal, and incorporeal. Corporeal conſiſt of 
ſuch as affect the ſenſes; ſuch as may be ſeen and handled by 
the body: incorporeal are not the object of ſenſation, can neither 


be ſeen nor handled, are creatures of the mind, and exiſt only in 
eee, 


| CorPoOREAL hereditaments confiſt wholly of ſubſtantial 
and permanent objects; all which may be comprehended under 


the general denomination of land only. For land, ſays ſir Edward 


Coke, comprehendeth in it's legal ſignification any ground, 


| ſoil, or earth whatſoever ; as arable, meadows, paſtures, woods, 


moors, waters, mariſhes, furzes, and heath. Rey WY includeth 


- Co. Litt. 6. +6 (i 4 1145 Feet : alk 2. 901 | 11 55 = 
bid. 19, 20. | e 1 Inſt, 4, : 1 
© I Inſt. 6. 
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7 dee 


alſo all caſtles, houſes, and other buildings: for they conſiſt, 
ſaith he, of two things; land, which is the foundation, and 


flrufture thereupon : fo that, if I convey the land or ground, the 
ſtructure or building paſſeth therewith. It is obſervable that warer 
is here + 45 as a ſpecies of land, which may ſeem a kind 

ut ſuch is the language of the law : and therefore 
I cannot bring an action to recover poſſeſſion of a pool or other 
piece of water, by the name of water only ; either by calculating 


of ſoleciſm 


it's capacity, as, for ſo many cubical yards; or, by ſuperficial 
meaſure, for twenty acres of water ; or by general deſcription, as 
for a pond, a watercourſe, or a rivulet: but I muſt bring my action 
for the land that lies at the bottom, and muſt call it twenty acres 
of land covered with waterf. For water is a moveable, wandering 
thing, and muſt of neceſſity continue common by the law of na- 


ture; ſo that I can only have a temporary, tranſient, uſufructuary 
property therein : wherefore, if a body of water runs out of my 
pond into another man's, I have no right to reclaim it. But the 


land, which that water covers, is permanent, fixed, and im- 
moveable: and therefore in this I may have a certain, ſubſtan- 


tial property; of which me law will take notice, and not of the 


other. 


Labs hath alſo, in it's legal 8 an indefinite ex- 
tent, upwards as well as downwards. Cujus eft ſolum, ejus eft uſ- 


que ad coelum, is the maxim of the law, upwards ; therefore no 


man may ere any building, or the like, to overhang another's 
land: and, downwards, whatever is in a direct line between the 
ſurface of any land, and the center of the earth, belongs to the 
owner of the ſurface ; as is every day's experience in the mining 
countries., So that the word . land” includes not only the face of 


the earth, but every thing under it, or over it. And therefore if a 


man grants all his lands, he grants thereby all his mines of metal 


and other foffils, his woods, his waters, and his houſes, as well 


as his fields and meadows. Not but the particular names of the 

things are equally ſufficient to paſs them, except in the inſtance 
5 Brownl, 142. 
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of water; by a grant of which, nothing paſſes but a right of 
fiſhing: but the capital diſtinction is this; that by the name of 


a caſtle, meſſuage, toft, croft, or the like, nothing elſe will pas, 


except what falls with the utmoſt propriety under the term made 
uſe of; but by the name of land, which is nomen general imum, 
every thing terreſtrial will paſs ®. EE ALIA 5, f 
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cares THE THIRD. 


Or INCORPOREAL HEREDITAMENTS. 


N incorporeal hereditament is a right iſſuing out of a thing 
A. corporate (whether real or perſonal) or concerning, or an- 
nexed to, or exerciſible within, the ſame . It is not the thing 
corporate itſelf, which may conſiſt in lands, houſes, jewels, or the 
like; but ſomething collateral thereto, as a rent iſſuing out of 
thoſe lands or houſes, or an office relating to thoſe jewels. In 
ſhort, as the logicians ſpeak, corporeal hereditaments are the ſub- 
ſtance, which may be always ſeen, always handled : incorporeal 
hereditaments are but a ſort of accidents, which inhere in and are 
ſupported by that ſubſtance; and may belong, or not belong to it, 
without any viſible alteration therein. Their exiſtence is merely 
in idea and abſtracted contemplation; though their effects and pro- 
fits may be frequently objects of our bodily ſenſes. And indeed, 
if we would fix a clear notion of an incorporeal hereditament, 
we muſt be careful not to confound together the profits produ- 
ced, and the thing, or hereditament, which produces them. An 
annuity, for inſtance, is an incorporeal hereditament : for though 
the money, which is the fruit or product of this annuity, is 
doubtleſs of a corporeal nature, yet the annuity itſelf, which 
produces that money, is a thing inviſible, has only a mental exiſ- 
tence, and cannot be delivered over from hand ta hand. 80 tithes, 


NK 


q Co. Litt, 19, 20, 


. - 
pe Se 


ch. 3. of THINGS 21 


if we conſider the produce of them, as the tenth ſheaf or tenth 
lamb, ſeem to be completely corporeal; yet they are indeed in- 
eorporeal hereditaments: for they, being merely a contingent 
right, collateral to or iſſuing out of lands, can never be the 
object of ſenſe: they are neither capable of being ſhewn to the 
* nor of 1 em into 1 Poſſoſſion. 


1 * C on POREAL dennen are principally of ten ſorts ; 


advowſons, tithes, commons; way, offices, di gnities, franchiſes, 
corodies or r annuities, and rents. 


I. Apvowsow is the right of preſentation to a ch or * 
eccleſiaſtical benefice. Advowſon, advocatio, ſignifies in clientelam 


recipere, the taking into protection; and therefore is ſynonymous 


with patrqnage, patronatus and he who has the right of ad- 
vowſon is called the patron of the church. For, whets lords of 


manors: firſt built churches on their on demefnes, and appointed 
the tithes of thoſe manors to be paid to the officiating miniſters, 
which before were given to the clergy in common (from whence, 


as was formerly mentioned , aroſe the diviſion of pariſhes) the 
lord, who thus built a church, and. endowed it with Slebe or 


land, had of commpn right a power annexed of nominating ſuch 
miniſter as he pleaſed (provided he were eanonieally qualified) to 
ofhiciate 1 in that church, of which he was che abe rg 
maintainer, or, in one word, the patron - | 


— 


i 


— Tx 1s inſtance of an adyowſon will completely' inuſträte ie | 
vature of an incorporeal hereditament. It is not itſelf the bodily 


5 Poſſeſſion of the church and ius appendages; but it is a right to 
give. ame other man a title to ſuch bodily poſſeſpon. The ad- 


vowyſan is tha object of neither the ſight, nor — and yet 
it perpetually exiſts in the mind's eye, and in contemplation of 
u. It. cannot be delivered from man to man by any viſible bo- 


1 bugd | 1 39 1900883 Hag (991098 
Vol. i pag. 7 25 8 e ao to have 458 allowed in the Roman: 
| © This original of the jus patronatus, by empire. Nov. 56. f. 12. c. 2. Nov. 118. 


— and — the church, appears c. 23. : 
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dily transfer, nor ean corporal poſſeſſion be had of it. If tho pa 
tron; takes corporal / poſſeſſion of the church, the church- yard, the 


glebe or the like, he intrudes on another man's property for to 


theſe, the par ſon has an excluſive right. The patronage can there-: 
fore be only conveyed by operation of law, by verbal grant, either 


oral or written, which is a kind of inviſible, mental transfer: 


and being ſo veſted, it lies dormant and unnoticed, till occaſion 
calls it forth; when it produces a viſible, corporeal fruit, by in- 
titling ſame clerk, whom. the patron ſhall pleaſe to nominate, to 


enter and receive bodily poſſeſſion, of ths: lands:gnd: n g 


the une. 


* 


"MW 
aue ons are de een 8 or adychbſons 
groß. Lords of manors being Ware founders, 
— / courſe the only patrons, of churches, the right of pa- 
tronage or preſentation, ſo long as: it continues annexed to: the 
poſſeſſion of the manor, as ſome haye done from the foundation 
of the church to this day, is called an advowſon appendantꝰ: and 
it will paſs, or be conveyed, together with the manor, as inci« 
dent and appendant thereto, by a grant of the manor only, with= 


out adding any other words f. But where the property of the ad- 
vowſon has been once ſeparated from the property of the manor, 
by legal conveyance, it is called an advowſon in groſs, or at large, 


and never can be appendant any more; but is for the future an- 
nexed to the "_ of it's owner, and not to his manor or lands*, 


A -DVOWRONS are alſo ethes roſentative collative, or da- 
tive. An advowſon preſentative is where the patron hath a right 
of preſentation to the biſhop or ordinary, and moreover to de- 
mand of him to inſtitute his clerk, if he finds him canonically 
qualified: and this is the moſt uſual advowſon. An advowſon 
collative is where the biſhop and patron are one and the ſame 
perſon: in which caſe thy biſhop cannot eaten to himſelf ; but 


4 8 Litt. 119. s Ibid. 120. 
e id. 121. Og | t id. 


f lid. 307. 
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Ch. 3. of THIN OS. „ 
he does, by the one act of collation, or conferring the benefice, 
the whole that is done in common caſes, by both preſentation 
and inſtitution. An advowſon donative is when'the king or ani | 
ſubje& by his licence, doth found a church or chapel, dd ef- 
dains that it ſhall be merely in the gift or diſpoſal of the patron; 
ſubject to his viſitation only, and not to that of the ordinary; and 
veſted abſolutely in the clerk by the patron's deed of donation, 
without preſentation, inſtitution, or induction i. This is hid to 


have been antiently the only way of conferrin g eccleſiaſtical be- 
nefices in England; the method of inftiration by the biſhop not 


being eſtabliſhed more early than the time of arch-biſhop Becket 
in the regs of Henry III. And therefore though pope me a 
der III, in a letter to Becket, ſeverely inveighs againſt the p 

— as he calls it, of inveſtiture conferred by the p bla 


only, this however -ſhews what was then the common uſage. 


Others contend, that the claim of the biſhops to ĩnſtitution is 
as old as the firſt planting of chriſtianity in this iſland ; and'in 
proof of it they allege a letter. from the Engliſh nobility to the 

pe in the reign of Henry the third, recorded by Matthew Paris“, 


Which ſpeaks of — 99 to the biſhop as a thing immemo- 


rial. The truth ſeems to be, that, where the benefice was to be 
conferred on a mere layman, he was firſt preſented to the biſhop, 


in order to receive ordination, who was at liberty to examine and 
refuſe him: but where the clerk was already in orders, the living 


was uſually veſted in him by the ſole donation of the patron; till 
about the middle of the twelfth century, when the pope and his 


biſhops endeavoured to introduce a kind of feodal dominion over 


eccleſiaſtical benefices, | and, in conſequence of that, began to 


claim and exerciſe the + 0% of A ee 1 ee ag u 
of pions: image. I Ui. 2191 2163 "g | 0 


Hi. 94 ON r 4 41 ; TEST Ez 144d 


Ro I Ot this may. how; if, as the bw: now aden che t true 


patron once waives this Privilege of donation, and preſents to 


the biſhop, and his clerk i is admitted and air the rent 
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ſon t is now become fot eve ver preſentative, and that never be do- | 


nativeany more *. For theſe exceptions to 5 general rules, and com 
mon tight, are ever looked upon by the law in an unfavourable 


view, and conſtrued as ſtrictly as poſſible. If therefore the pa- 


tron, in whom ſuch peculiar right refides, does once give up that 
right, the law, which loves uniformity, will interpret it to be 
done with an intention of giving it up for ever; and will there- 
upon reduce it tot the ſtandard of other eccleſiaſtical livings. | _ 
II. A stconp ſpecies of incorporeal hereditaments i is Ka 
of tithes ; which are defined to be the tenth part of the increaſe, 
yearly ariſing and renewing from the profits of lands, the ſtock 
upon lands, and the perſonal induſtry of the inhabitants : : the 
firſt ſpecies being uſually called predial, as of corn, graſs, hops, 
and 40d“ the ſecond mixed, as of wool, milk, pigs, &c*, con- 


ſiſting of natural products, but nurtured and preſerved in part by 


the care of man; and of theſe the tenth muſt be paid in groſs : 


the third perſonal, as of manual occupations, trades, fiſheries; 


and the like ; and of theſe only the tenth part of the clear Seits 
and profits is is ane? 


Ir is not to be expected from hi nature of theſe etl 
commentaries, that I ſhould particularly ſpecify, what things are 
tithable, and what not, the time when, or the manner and pro- 


portion in which, tithes are uſually due. For this I muſt refer to ; 


ſuch authors as have treated the matter in detail: and fhall only 


obſerve, that, in general, tithes are to be paid for every thing 


that yields an annual increaſe, as corn, hay, fruit, cattle, Poultry, 


and the like ; but not for any thing that is of the fübſtance of 
the earth, or is not of annual Bere as ſtone, lime, chalk, and 


the like; nor for creatures that are of a wild nature, or - ferae na- 
turae, as deer, hawks, Se, whoſe increaſe, ſo as to profit the 
owner, is not annual, but caſual 4. It will rather be our bufineſs 


to confider, 1. The original of the right of tithes. 2. In whom 


m Co. Litt. 344. Cro. Jac. 63. P 1 Roll. Abr. 656. 
1 Roll. Abr. 635. 2 Inſt. 649, 12 Inſt, * N | | 
0 Did. that 
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introduced into this country. Poſlibly they were cotemporary 
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that right at preſent ſubſiſts. 3. Who may be e Sicher 
totally or in part, from paying them. MS. 


4 
# ® d-. $5 cx 
1 
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1. As to their CTY: I will not put the title of the clergy 
to tithes upon any divine right; though ſuch a right certainly 
commenced, and I believe as certainly ceaſed, with the Jewiſh 
theocracy. ' Yet an honourable and competent maintenance for 
the miniſters of the goſpel is, undoubtedly, jure divine; what- 
ever the particular mode of that maintenance may be. For, be- 


| ſides the poſitive precepts of the new teſtament, natural reaſon 
will tell us, that an order of men, who are ſeparated from the 


world, and excluded from other lucrative profeſſions, for the ſake | 


$4 3 % 


of the reſt of mankind, have a right to be furniſhed with the 


neceſſaries, conveniences, and moderate enjoyments of life, at 


their expenſe, for whoſe benefit they forego the uſual means of 
providing them. Accordingly all municipal laws have provided 
a liberal and decent maintenance for their national prieſts or cler- 
gy : ours in particular have eſtabliſhed this of tithes, probably 
in imitation of the Jewiſh law: and perhaps, c conſidering the 
degenerate ſtate of the world in general, it may be more bene- 


ficial to the Engliſh clergy to found their title on the law of the 


land, than upon any divine right whatſoever, upacknowleged | and 


unſupported by temporal ſanctions. 


W cannot cls aſcertain the time when tithes were firſ 


with the planting of chriſtianity among the Saxons, by Auguſtin 


the monk, about the end of the ſixth century. But the firſt 


mention of them, which I have met with in any written Eng- 
lich law, is in a conſtitutional decree, made in a ſynod held 
A. D. 7865 wherein the payment of tithes i in general is ſtrongly 
enjoined. This canon, or decree, which at firſt bound not the 
laity, was effectually confirmed by two kingdoms of the heptar- 
chy, in their parliamentary conventions of ſlates reſpeQively 


| | 3 r Selden, c. 8. 1 W ia 
* Vo L. II. | my D * ; 
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conſiſting of the kings of Mercia and Northumberland, the bi- 
ſhops, dukes, ſenators, and people. Which was'a few years later 
than the time that Charlemagne eſtabliſhed the payment of them 
in France, , and made that famous diviſion of them into four 
parts; one to maintain the edifice of the church, the ſecond to 
ſupport the pours the third the biſhop, and the fourth the pe 
TYRE” clergy”. 

Tas next füttere mention of them is in the Hale Ede 
et Guthruni; or the laws agreed upon between king Guthran the 


Dane, and Alfred and his fon Edward the elder, ſucceſſive kings 


of England, about the year 900. This was a kind of treaty be- 
tween thoſe monarchs, which may be found at large in the Anglo- 
Saxon'laws* : wherein it was neceffary, as Guthrun was a pagan, 
to provide for the fubſiſtence of the chriſtian clergy under his 
dominion ; and, accordingly, we find” the payment of tithes not 


only enjoined, but a penalty added upon non-obſervance : which 


law is ſeconded by the laws of Athelſtan“, about the year 930. 
And this is as much as can en be mn Ts * nen oa 
their legal original. 


ane Wr are next to conſider the perſons to whom they are due. 
And upon their firſt introduction (as hath formerly been obferved?) 
though every man was obliged to pay tithes in general, yet he 


might give them to what prieſts he pleaſed*; which were called 


arbitrary conſecrations of tithes : or he might pay them into the 
hands of the biſhop, who diſtributed among his dioceſan clergy 
the revenues of the church, which were then in common. But, 


when dioceſes were divided into pariſhes, the tithes of each pa- 
fiſh were allotted to it's own particular minifter ; firſt by com- 


mon conſent, or the appointments of lords of gods and weep 
wards by the written law of the land*. 


* A.D. 778. * (af. 1. | 

* Book I. ch. 11. Seld. c.6. $.7, 8p. Y Book I. Introd. F. 4. 
of laws, b. 31. c. 12. | | z 2 Inft. 646. Hob. 296, 

v Wilkins, pag. 51. ® Seld. c. 9. F. 4. 


5 6. | d IL. Edgar. c. 1 & 2. Canut. c. 11. 
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Hanz urs x, , arbitrary, Wer of tithes 2 was again 
afterwards, and became in general uſe till the time of king John. 
Which was probably owing to the intrigues of the regular clergy, 
or monks of the Benedictine and other rules, under arch- -biſhop 
Dunſtan and his fucceſſors; who endeavoured to wean the people 
from paying their dues to the ſecular or parochial clergy, (a much 
more valuable ſet of men than themſelves). and were then in 


hopes to have drawn, by ſanctimonious pretences to extraordinary 
purity of life, all eccleſiaſtical profits to the coffers of their m nn 


ſocieties. And this will naturally enough account for the num- 
ber and riches of the monaſteries and religious houſes, which 
were founded in thoſe days, and which were frequently endowed 
with tithes. For a layman, who was obliged to pay his tithes 
ſomewhere, might think it good policy to erect an abbey, and 
there pay them to his own monks ; or grant them to ſome, abhey 
already erected: ſince, for this dotation, which really coſt the 
patron little or nothing, he might, according to the ſuperſtition 
of the times, have maſſes far ever ſung for his ſoul. But, in 

proceſs of years, the income of the poor laborious pariſh priels 
being ſcandalouſly reduced by theſe arbitrary conſecrations of 
tithes, it was remedied by pope Innocent the third“ about the year 
1200 in a decretal epiſtle, ſent to the axch-biſhop of Canterbury, 
and. dated from the palace of Lateran: which has occaſioned fir 
Henry Hobart and others to miſtake it for a decree of the coun» 
cil of Lateran held A. D. 1179, which only prohibited what was 
called the infeodation of tithes, or their being granted to mere 
laymen *; whereas this letter of pope Innocent to the arch biſhop 
enjoined the payment of tithes. to the parſons of the reſpective 
pariſhes where every man iphahited, , agreeable. to What, was af- 
terwards directed by the ſame pops in other countries. This 
epiſtle, ſays fir Edward Cokes, bound not the lay ſubjects of. this 
realm ; but, Winn reaſonable and juſt (and, he n 1 es, 


c Selden. C; 11. f cha | | f id. c. 26. 
Opera Innocent. Hl. top. 2. ag. 452. 2 Inſt, 641, 
t Partly: 4, 3. . 30. c. 185 
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being correſpondent to the antient law) it was allowed of, and ſo 
became lex terre. This put an effectual ſtop to all the arbitrary 
conſecrations of tithes ; ; except ſome footſteps which ſtill continue 
in thoſe portions of. tithes, which the parſon of one pariſh hath, 


though rarely, a right to claim in another: for it is now univer- 
fally held“, that tithes are due, of common right, to the parſon 


of the pariſh, unleſs there be a ſpecial exemption. This parſon of 
the, pariſh, we have formerly ſeen ', may be either the actual in- 


cumbent, or elſe the appropriator of the benefice : appropriations 


being a method of endowing monaſteries, which ſeems to have 


been deviſed by the regular clergy, by way of ſubſtitution to ar- 


bitrary conſecrations of tithes “. 


3. Wr . that tithes are due to the parſon of common 
right, unleſs by ſpecial exemption: let us therefore ſee, thirdly, 


who may be exempted from the payment of tithes, and how. 


Lands, and their occupiers, may be exempted or diſcharged 
from the payment of tithes, either in part or-totally, firſt, by a 
real compoſition ; or, ſecondly, by cuſtom or preſcription. 


FI RS r, a real compoſition is when an agreement is made be- 


tween the owner of the lands, and the parſon or vicar, with the 


conſent of the ordinary and the patron, that ſuch lands ſhall for 


the future be diſcharged from payment of tithes, by reaſon of 
ſome land or other real recompenſe given to the parſon, in lieu 


and ſatisfaction thereof!. This was permitted by law, becauſe it 
was ſuppoſed that the clergy would be no loſers by ſuch compo- 


ſition ; ſince the conſent of the ordinary, whoſe duty it is to take 
care of the church in general, and of the patron, whoſe intereſt 


it is to protect that particular church, were both made neceſſary 


to render the compoſition effectual: and hence have ariſen all ſuch 


compoſitions as exiſt at this day by force of the common law. But, 


experience ſhewing that even this caution was ineffectual, and 


3 Regiſt. 46. Hob, 296, his royal prerogative, has a right to all the 
i Book I. pag. 372. tithes. See book I. p.110 
* In extraparochial places the king, by I 2Inft. 490. Regiſt. 38. 13 Rep. — 
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the poſſeſſions of the church being, by this and other means, 
every day diminiſhed, the diſabling ſtatute 13 Eliz. c. 10. was 
made; which prevents, among other ſpiritual perſons, all parſons 
and vicars from making any conveyances of the eſtates of their 
churches, other than for three lives or twenty one years. 85 that 
now, by virtue of this ſtatute, no real compoſition made fince the 
13 Eliz. is good for any longer term than three lives or twenty 
one years, though made by conſent of the patron and ordinary: 

which has indeed effectually demoliſhed this kind of traffick ; 
ſuch compoſitions g by now v rarely Meat, of, eine yy oe e 


OE" fe 


SECONDLY, a diſcharge by cuſtom or preſcription, is where 
time out of mind ſuch perſons or ſuch lands have been, either 


partially or totally, diſcharged from the payment of tithes. And 


this immemorial uſage is binding upon all parties; as it is in it's 
nature an evidence of univerſal conſent and acquieſcence, and 


with reaſon ſuppoſes a real compoſition to have been 17 


made. This cuſtom or preſcription i is either de modo decimandi, or 
de 1 non 1 decumando. 


A modus decimandi, commonly called by the ſimple name of a 


modus only, is where there is by cuſtom a particular manner of 


tithing allowed, different from the general law of taking tithes 


in kind, which are the actual tenth part of the annual increaſe. 


This is ſometimes a pecuniary compenſation, as twopence an 
acre for the tithe of land: ſometimes it is a compenſation in 


Work and labour, as that the parſon ſhall have only the twelfth 


cock of hay, and not the tenth, in conſideration of the owner's 
making it for him: ſometimes, in lien of a large quantity of 
crude or imperfect tithe, the parſon ſhall have a leſs quantity, 


when arrived to greater maturity, as a couple of fowls in lieu of 


tithe eggs; ; and the like. Any means, in ſhort, whereby the 
general law of tithing is altered, and a new method of taking 
them is introdueed, is called a modus decimandi, or ſpecial manner 
of tithing. 5 : 27182172 N 
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he obſerved. 1. It muſt be certain and in variablen, for payment 
of different ſums will proye it to be no modus, that is, no origi- 


nal real compoſition ; becauſe. that muſt haye been one and the 


” * +a $& & 4 


given, in lieu of tithes, muſt be beneficial to the parſon, and not 
for the, emolument of third perſons only ": thus a modus, to repair 
the church in lieu of tithes, is not good, becauſe that is an ad- 
vantage to the pariſh only; but to repair the chancel is a good 


ſame, from it's firſt original to the preſent time. 2. The thing 


modus, for that is an advantage to the parſon. 3. It muſt, be 
ſomething different from the thing compounded for*: one load of 


hay, in lieu of all tithe hay, is no good modus: for no parſon 
would, bona fide, make a compoſition to receive leſs than his due 


in the ſame ſpecies of tithe ; and therefore the law will not ſup- 
poſe it poſſible for ſuch compoſition to have exiſted. 4. One 


cannot be diſcharged from payment of one ſpecies of tithe, by 


paying a modus for another. Thus a modus.of I d. for everx 


mJch cow will diſcharge the tithe of milch kine, but not of bar- 
ren cattle: for tithe is, of common right, due for both; and 
therefore a modus for one ſhall never be a diſcharge for the other. 

. The recompenſe muſt be in it's nature as durable as the tithes 
diſcharged by it ; that is, an inheritance certain 1: and therefore 
a modus that every inhabitant of a houſe ſhall pay 4 d. a year, in 
lieu of the owner's tithes, is no good modus ; for poſſibly the 
houſe may not be inhabited, and then the recompenſe will be 
loſt. 6. The modus muſt not be too large, which in law is called 
a rank modus: as if the real value of the tithes be 60 J. per an- 
num, and a modus is ſuggeſted of 40 J. this modus will not be 
good; though one of 40s. might have been valid. For, in theſe 
caſes of preſcriptive or cuſtomary modus u, the law ſuppoſes an 


original real compoſition to have been regularly made; which | 


being loſt by Wale of time, the immemorial uſage. is admitted 


m 1 Keb. 602. MIT TAN? p Cro. Eliz. 446. Salk. zee 
= x Roll. Abr. 649. 4 2Þ. Was. 462. 
0 1 Lev. 179. "a0 Mod, 60, 51 10. 23805 


as 
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as evidence to ſhew that it once did exiſt, and that from thence 
ſuch uſage was derived. Now time of memory hath been long 
ago aſcertained by the law to commence from the reign of Richard 
the firſt *; and any cuſtom may be deſtroyed by evidence of it's 
non- exiſtence in any part of the long period from his days to the 
preſent: wherefore, as this real compoſition is ſuppoſed to have 
been an equitable contract, or the full value of the tithes, at the 
time of making it, if the modus ſet up is fo rank and large, as 
that it beyond diſpute exceeds the value of the tithes in the time 
of Richard the firſt, this modus is feb ar jo and deſtroys itſelf. 


For, as it would be deſtroyed by any direct evidence to prove it's 


non-exiſtence at any time ſince that aera, fo alſo it is deſtroyed: by 
een in e work intethal een a _— rr 8 


A PRESCRIPTION 4 non en is a det 6 to be indively 
diſcharged of tithes, and to pay no compenſation in lieu of them. 
Thus'the king by his prerogative is diſcharged from all tithes*. 


So a vicar ſhall pay no tithes to the rector, nor the rector to the 


vicar, for ecclefia decimas non ſoluit eccigſiae. But theſe privileges 


are perſonal to both the king and the clergy ; for their tenant or 


leſſee ſhall pay tithes of the ſame land, though in their own 00- 
cupation it is not tithable. And, generally ſpeaking, it is an eſ- 
tabliſhed rule, that, in lay hands, modus de nan decimando non va- 


let. But fpiritual perſons or corporations, as monaſteries, ab- 


bots, biſhops, and the like, were always capable of having their 
lands totally. diſcharged of tithes, by various ways: as, 1. By 
real compoſition: 2. By the pope's bull of exemption: 3. By 
unity of poſſeſſion ; as when the rectory af a pariſh, and lands in 
_ ne n both en to a e mpg Þ Tn lands 


f Thi role was 3 20 * he. ee mould gin continue to 0 3 
Aatute of Weſtm. 1. (3 Edw. I. e. 39.) the ed from an aera ſo very antiquated. be 
reign of Richard I. was malle the time of 2 Roll. Abr. 269. pl. 16. TO 
limitation in a writ of right. But, fince by Co. Biz. 511. ett . . ins 
the ſtatute 32 Hen. VIII. c. 2. this period bid. 479. | l 
(in a writ of right) hath been very rationally w Ibid, 511. 
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reduced to ſixty years, it ſeems unaccount-2 Hob. 30g. Cro. far: . 
able, that the date of legal preſcription or os 
| | | Were 


/ 


were diſcharged of tithes by this unity of poſſeſſion: 4. By pre- 
ſcription ; having never been liable to tithes, by being always in 
ſpiritual hands: 5. By virtue of their order; as the knights tem- 
plars, ciſtercians, and others, whoſe lands were privileged: by the 
pope with a diſcharge of tithes“. Though, upon the diſſolution 
of abbeys by Henry VIII, moſt of theſe exemptions from tithes 
- would have fallen with them, and the lands become tithable a- 
gain; had they not been ſupported and upheld by the ſtatute 

31 Hen. VIII. c. 13. which enacts, that all perſons who ſhould 
come to the poſſeſſion of the lands of any abbey then diſſolved, 
ſhould hold them free and diſcharged of tithes, in as large and 
ample a manner as the abbeys . held them. 
And from this original have ſprung all the lands, which, being 
in lay hands, do at preſent claim to be tithe-free: for, if a man 
can ſhew his lands to have been ſuch abbey lands, and alſo im- 
memorially diſcharged of tithes by any of the means before- men- 
tioned, this is now a good preſcription de non decimando. But he 
mult ſhew both theſe requiſites: for abbey lands, without a ſpe- 
cial ground of diſcharge, are not diſcharged of courſe; neither 
will any preſcription de non decimando avail in total ay a 

N unleſs it relates to 1 9+ 25 


Ene 
III. Co MM OR, or * of common, appears Sem it's very 
Anion to be an incorporeal hereditament : being a profit 
which'a man hath in the land of another ; as to feed his beaſts, 
to catch fiſh, to dig turf, to cut wood, or the like. And hence 
common is chiefly of four ſorts; common of e on piſcary, 
of —_— and oP: etovers. p 
1. Co MMoN of paſture i is a right of Gedling « one's beaſts 0 on 

another's land ; for in thoſe waſte: grounds, 'which are uſually 
called commons, the property of the foil is generally in the lord 
of the manor ; as in common fields it is in the particular tenants. 
This kind of common is either «ppendent, appurtenant, becauſe 
of vicinage, or in grols * : | | 

Y 2Rep. 44. Seld. tith. c. 13. $. 2. 2: Co. Litt. aas ] 3 ty” 

= Finch, law. 157. COMMON 
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- COMMON ads is a ak, WROTE to the owners or 
occupiers of arable land, to put commonable beaſts upon the 
lord's waſte, and upon the lands of other perſons within the fame 
manor. Commonable beaſts are either beaſts of the plough, or 
ſach as manure the ground. This is a matter of moſt univerſal 
right: and it was originally permitted“, not only for the encou- 


ragement of agriculture, but for the neceſſity of the thing. For, 


when lords of manors granted out parcels of land to tenants, for 
ſervices either done or to be done, theſe tenants could not plough 
or manure the land without beaſts; theſe beaſts could not be 
ſuſtained without paſture z and paſture could not be had but in 
the lord's waſtes; and on the unincloſed fallow grounds of them» 
ſelves and the other tenants. : The law therefore annexed this 
right of common, as inſeparably incident, to the grant of the 
lands; and this was the original of common appendant : which 
obtains in Sweden, and the other northern. kingdoms, much in 
the ſame manner as in England ©. Common appurtenant is where 
the owner of land has a right to put in other beaſts, befides ſuch 

as are generally commonable; as hogs, goats, and the like, which 
neither plough nor manure the ground. This, not ariſing from 
the neceſſity of the thing, like common appendant, is therefore 
not of common right; but can only be claimed by immemorial 
uſage and preſcription *, which the law eſteems ſufficient proof 
of a ſpecial grant or agreement for this purpoſe. Common be- 
cauſe of vicinage, or neighbourhood, is where the inhabitants of 
two townſhips, which lie contiguous to each other, have uſually 
intercommoned with ene another; the beaſts of the one ſtraying 
mutually into the other's fields, without any moleſtation from 
either. This is indeed only a permiſſive right, intended to ex- 
euſe what in ſtrictnoſt is a treſpaſs in both, and to prevent a mul - 
tipheity of ſuits : and therefore either townſhip may encloſe and 
bar out the other, though they haye intercommoned time out of 
mind. Neither hath any perſon of one town a right to > puk 35 


d 2 Inſt. 86. | ft « Co. Lite, 122. 7 In | | 
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beaſts originally into the other's common: but if they eſcape, and 
ſtray thither of themſelves, the law winks at the treſpaſs*. Com- 
mon in gro/s, or at large, is ſuch as is neither appendant nor ap- 


purtenant to land, but is annexed to a man's perſon; being 


granted to him and his heirs by deed: or it may be claimed by 
preſcriptive right, as by a parſon of a church, or the like corpora- 
tion ſole. This is a ſeparate inheritance, entirely diſtinct from 
any landed property, and may be veſted in one who Tg. not a 
foot of e in the manor. e te ie 


: 1 Wh ſpecies, of paſturable common, may 1 5 aka 
are limited as to.number and time; but there are alſo commons 
without ſtint, and which laſt all the year. By the ſtatute of Mer - 
ton however, and other ſubſequent ſtatutesſ, the lord of a manor 
may encloſe ſo much of the waſte as he pleaſes, for tillage or 


woodground, provided he leaves common ſufficient for ſuch as are 


entitled reto. This encloſure, when juſtifiable, is called in law 
6 *APProving's an antient expreſſion ſignifying the ſame as im- 
* proving *.” The lord hath the ſole intereſt in the ſoil ; but. the 
Intereſt of the lord and commoner, in the common, are looked 
upon in law as mutual. They may both bring actions for damage 
done, either againſt ſtrangers, or each other; the lord for the 
Few injury, and each commoner for his private damage. 


2, 3. Commo N of piſcary i is a liberty of bins in 4 
man's water; as common of turbary is a liberty of digging turf 
upon another's ground *. There is alſo a common of digging for 
coals, minerals, ſtones, and the like. All theſe bear a reſem- 


blance to common of paſture in many reſpe&s; though in one 


point they go much farther : common. of. paſture being only a 
right of feeding on the herbage and veſture of the ſoil, which 
fenews annually ; 5 but common of 2 and the reſt, are a 
right of FATTFLOS: away. the very ſoil itſelf. 1812 20-141 
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4. COMMON of eflörelt cott age r, 8 erlich ts A lien, 
of taking neceſſary wood, for the uſe or furniture of a houſe or 
farm, from off another's eſtate. The Saxon word, bote, is of the 
fame ſignification with the French gfovers; and therefote Bos 
bote is a ſufficient allowance of wood, to repair, or to burn in 
the houſe; which latter is ſometimes called fire-bote: plough- 
bote and cart-bote are wood to be employed in making and re- 
pairing all inſtruments of huſbandry: and hay- bote or hedge- bote 
is wood for repairing of hays, hedges, or fences. Theſe botes or 
eſtovers muſt be reaſonable ones; and ſuch any tenant or leſſee 
may take off the land let or demifed to him, without waiting for 
any leave, aſſignment, or appointment of the lellor, unleſs he be 
TORE by ſpecial covenant to the contrary *. dates 


TES E ſeveral ſpecies of commons do all originally refult 
from the ſame neceſſity as common of paſture; vi. for the main- 
tenance and carrying on of huſbandry : common of piſcary being 
given for the ſuſtenance of the' tenant's family ; common of tur- 
bary and fire- bote for his fuel; and houſe- bote, plough- bote, 
cart- bote, and hedge- bote, for repairing his houſe, his inſtru- 
ments of | tillage, and the area þ ken of bis grounds. | 


IV. A FOURTH ſpecies of incorporeal hereditaments is that 
of ways; or the right of going over another man's ground. I 
ſpeak not here of the king's highways, which lead from town to 
town ; nor yet of common ways, leading from a village into the 
fields; but of private ways, in which a particular man may haye 
an intereſt and a right, though another be owner of ils foil. 
This may be grounded on a ſpecial permiſſion; ; as When the 
owner of the land grants to another a liberty of paſſing over his 

grounds, to go to church, to market, or the like: in which caſe 
the gift or grant is particular, and confined to the grantee alone; 
it dies with the perſon; and, if the grantee leaves the country, 
he cannot aſſign over his right to any other; nor can he juſtify 
„ OS, . 41> et bats 
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taking another perſon in his company!. A way may be alſo by 


preſcription ; as if all the owners and occupiers of ſuch a farm 
have immemorially uſed to croſs another's ground: for this im- 
memorial uſage ſuppoſes an original grant, whereby a right of 
way thus appurtenant to land may clearly be created. A right of 
way may allo ariſe by act and operation of law: for, if a man 
grants me a piece of ground in the middle of his field, he at the 
ſame time tacitly and impliedly gives me a way to come at it; and 


I may croſs his land for that purpoſe without treſpaſs . For when 


the law doth give any thing to one, it giveth impliedly whatſoever 
is neceſſary for enjoying the ſame®. By the law of the twelve tables 
at Rome, where a man had the right of way over another's land, 
and the road was out of repair, he who had the right of way might 


go over any part of the land he pleaſed : which was the eſta- 
bliſhed rule in public as well as private ways. And the law of 
England, in both cafes, ſeems to correſpond with the Roman“. 


V. OrFices, which are a right to exerciſe a public or private 


employment, and to take the fees and emoluments thereunto be- 


longing, are alſo incorporeal hereditaments : whether public, as 


thoſe of magiſtrates ; or private, as of bailiffs, receivers, and the 


like. For a man may have an eſtate in them, either to him and his 


heirs, or for life, or for a term of years, or during pleaſure only : 


fave only that offices of public truſt cannot be granted for a term 
of years, eſpecially if they concern the adminiſtration of juſtice, 
for then they might perhaps veſt in executors or adminiſtrators rv. 
Neither can any judicial office be granted in reverſion; becauſe, 
though the grantee may be able to perform it at the time of the 


grant, yet before the office falls he may become unable and in- 


ſufficient: but iniſterial offices may be ſo granted 2; for thofe 
may be executed by deputy. Alſo, by ſtatute 5 and 6 Edw. VI. 
c. 16. no public office ſhall be ſold, under pain of diſability to 
de of or old it. For the law preſumes that he, who buys a an 


he Finch: . . A 51 * Lord Raym. 725. 8 1 Brownl. 212, 
514. 63. 5 2 Show. 28. 1 Jon. 297. 
* Co. Litt. 56, | „ 9 Rep. 9. 
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office, will by bribery, extortion, or other unlawful means, make 
His urch poche to the manifeſt detriment of the Obs, 


VI Dian xs e a near legion paſs rings of the. na- 
* of theſe we treated at large in the former book *: it will 
therefore be here ſufficient to mention them as a ſpecies of incor- 


e * vrherein a man may have a property or aſfate. 


W F RANCHISES are a a ſeventh foncles. F conrhils and lis 
berty are uſed as ſynonymous terms: and their definition is“, a 
royal privilege, or branch of the king's prerogative, ſubſiſting in 
the hands of a ſubject. Being therefore derived from the crown, 
they muſt ariſe from the king's grant; or, in ſome caſes, may be 

held by preſcription, which, as has been frequently ſaid, preſup- 
poſes a grant. The kinds of them are various, and almoſt infi- 
nite; I will here briefly touch upon ſome of the principal; pre- 
miſing only, that they may be veſted in either natural perſons or 
bodies politic; in one man, or in many: but the ſame identical 
franchiſe, that has before been granted to one, cannot be beſtowed 
on another for that would e the former grant *. 


To be a county palatine is a franchiſe, veſted in a number of 
e It is likewiſe a franchiſe for a number of perſons to be 
Incorporated, and ſubfiſt as a body politic, with a power to main- 
| tain/perpetual ſuccefſion and do other corporate acts: and each 
individual member of ſuch corporation is alſo ſaid to have a fran- 
cbiſe or freedom. Other franchiſes are, to hold a court leet : to 
hive a manor or lordſhip ; or, at leaſt, to have a lordſhip para- 
mount: to have waifs, wrecks, eſtrays, treaſure-trove, royal-fiſh, 
forfeitures, and deadands : to have a court of one's own, or liber- 
ty of holding pleas, and trying cauſes; to have the cognizance 
of pleas ; which is a ſtill greater liberty, being an excluſive right, 
ſo that no other court ſhall try cauſes ariſing within that juriſ- 
diction : to have a bailiwick, or liberty exempt from the ſheriff 
of the county; wherein the grantee only, and his officers, ate to 


1 SAY * 
r See book I. ch. 12. 2 Roll. Abr. 191. Keilw, 196, Ys 
Finch. L. 164. exe 
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execute all proceſs: to have a fair or market; with the right of 
taking toll, either there or at any other public places, as at 
bridges, wharfs,. and the like; which tolls muſt have a reaſon- 
able cauſe of commencement, (as in conſideration of repairs, or 
the like) elſe the franchiſe is illegal and void“: or, laſtly," to 


have a foreſt, chaſe, park, warren, or fiſhery, endowed with -pris | # 
vileges of royalty; which ſpecies of franchiſe. ye wan 2 3 
more minute diſcuſſion, | 5 4 
FE» 73 19-7 GH "5 
op s to a a foreſt: "dts, f in che 0 of 2 fabjea.,! is properly Y 
the ſame thing with a chaſe; being ſubje& to the common law, 1 
and not to the foreſt laws". But a chaſe differs from a park, in 3 | 
that it is not encloſed, and alſo in that a man may have a abu 1 
in another man's ground as well as his own; being indeed the 2 
liberty of keeping beaſts of chaſe or royal game therein, pro- 'Y 
tected even from the owner of the land, with a power of hunt- A 
ing them thereon. A park is an encloſed chaſe, extending only I 
7 over a man's own grounds. The word park indeed properly fig _ 


nifies any encloſure ; but yet it is not every field or common, 
which a gentleman pleaſes to ſurround. with a wall or paling, and 1 
to ſtock with a herd of deer, that is thereby conſtituted a legal 1 
park : for the king's grant, or at leaſt immemorial preſcription, 
is neceſſary to make it ſo”. Though now the difference between 
a real park, and ſuch encloſed grounds, is in many reſpects not 
very material: only that it is unlawful at common law for any 
perſon to kill any beaſts of park or chaſe*, except ſuch as poſ- 
ſeſs theſe franchiſes of foreſt, chaſe, or park. Free-warren is a 
ſimilar franchiſe, erected for preſervation or cuſtody (which the 
word ſignifies) of beaſts and fowls of warren?.; which, being 
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e naturge, every one had a natural an to kill as he could: 3 
$7 42 1. P e "op 

= 2 Inſt. 220, | wolf, * in a word, all wild beaſts of 

V AInſt. 314. ; venary or hunting. (Co, Litt. 233. N 


w Co. Litt. 233. 2Inft. 199. 11 Rep. 86. Y The beaſts are hares, conies, and rocs: 
x Theſe are properly buck, doe, fox, the fowls are either campeſtres, as partridges, 
martin, and roe; but in a common and le- rails, and quails; or H/reftres,* as /Wood- 
gal ſenſe extend likewiſe to all the beaſts of cocks and pheaſants; e Peer as mal- 


the foreſt: which, beſides the other, are lards and herons. Fine Jv 3 
reckoned to be hart, hind, hare, boar, and | but 


Gh, 3% off TUN od) 39 


but upon the introduction of the foreſt Iaws at the Norman cons 
queſt, as will be ſhewn hereafter; theſe animals being looked 
upon as royal game and the fole property of our ſavage inonarchs, 
this franchiſe of free-warren was invented to protect them; 
giving the grantee a ſole and excluſive power of killing py 
game, fo far as his warren extended, on condition of 115 pte⸗ 


venting other perſons. A man therefore that has the franchiſe 
of warren, is in reality no more than a royal game-keeper-:” bt 

no man, not even a lord of a manor, could by common law juſtify A 
ſporting on another's foil, or even on his own, unleſs he had the 


liberty of free-warren . This franchiſe is almoſt fallen into diſ- 
regard, fince the new ſtatutes for preſerving the game; the name 
being now (chiefly prjerres in grounds that are ſet apart 'for 


breeding hares and rabbets. There are many inſtances of keen 


ſportſmen in antient times, who have ſold their eſtates, and re. 


ſerved the free-warren, or right of killing game, to themſelves; 


by:which means it comes to paſs that a man and his heirs have 
fometimes free-warren over another's ground *. A free fiſpery, 


or excluſive right of fiſhing in a public river, is alſo a royal fran- 


chiſe; and is conſidered as ſuch in all countries where the feodal 


Polity has prevailed ®: though the making ſuch grants, and by 
that means appropriating what ſeems to be unnatural to reſtrain, 


the uſe of running water, was Prohibited for the future by king 
John's great charter, and the rivers that were fenced in his time 
were directed to be laid open, as well as the foreſts to be diſ- 
afforeſtede. This opening was extended, by the ſecond“ and 
third charters of Henry III, to thoſe alſo that were fenced under 
Richard I; fo that a franchiſe of free fiſhery ought now to be at 


leaſt as old as the reign of Henry II. This differs from a ſeveral 


fiſhery; hecauſe he thar has a ſeveral fiſhery muſt alfo be the 
owner of the ſoil, which in a free fiſhery is not requiſite. It 
differs alſo from a common of pi 1 u b erN in chat 
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the free fiſhery i is an excluſive right, the common of piſcary is 
not ſo: and therefore, in a free hſhery, a man has a property in 
the fiſh before they are caught; in a common of piſcary, not till 
afterwards, Some indeed have conſidered a free fiſhery-not as 
a royal franchiſe, but merely as a private grant of a liberty to fiſh 
in the ſeveral fiſhery of the grantor . But the conſidering ſuch 
right as originally a flower of the prerogative, till reſtrained by 
magna carta, and derived by royal grant ( previous to the reign 


of Richard I.) to ſuch as now claim it by preſcription, may re- 


move ſome difficulties in reſpect to this matter, with which our 
books are embaraſſed. 


VIII. CoroDies are a right of ſuſtenance, or to receive 
certain allotments of victual and proviſion for one's maintenance. 
In lieu of which (eſ pecially when due from eccleſiaſtical perſons) 
a penfion or ſum of money is ſometimes ſubſtituted i. And theſe 
may be reckoned another ſpecies of incorporeal hereditaments ; 

though not chargeable on, or iſſuing from, any corporeal inhe- 
ritance, but only charged on the perſon of the owner in ous 
of ſuch his inheritance, | To theſe may be added, 


IX. ANNUITIES, which are much of the ſame nature; 


only that theſe ariſe from temporal, as the former from ſpiritual, 

perſons. An annuity is a thing very diſtinct from a rent- charge, 
with which it is frequently confounded : a rent - charge being a 
burthen impoſed upon and iſſuing out of /ards, whereas an annuity 


is a yearly ſum chargeable only upon the perſon of the grantor i. 


Therefore, if a man by deed grant to another the ſum of 20 J. per 
annum, without expreſſing out of what lands it ſhall iſſue, no 
land at all ſhall be charged with it; but it is a mere perſonal 
-annuity : which is of ſo little account in the law, that, fo grant 
ed to an cleemoſynary corporation, it is not within the ſtatutes 
of mortmain ©; and yet a man may have a real eſtate in it, 
though his ſecurity is merely perſonal. 15 


f F. N. B. 88. Salk. 637. i Sce book I. ch. 8. 
1 2 Sid. 8. J Co. Litt. 144. 3 
> Finch, L. 162. k Izid. 2. X. RENT S 
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The word, rent, or render, reditus, fignifies a:compenſation, or 


return; it being in the nature of an acknowlegement given for 


the poſſeſſion of ſome corporeal inheritance *. It is defined to be 


a certain profit iſſuing yearly out of lands and tenements corpo- 
real. It muſt be a profit; yet there is no occaſion for it to be, as 


it uſaally is, a ſum of money: for ſpurs, capons, horſes, corn, 


and other matters may be rendered, and frequently are rendered, 


by way of rent”. It may alſo conſiſt in ſervices or manual ope- 


rations; as, to plough ſo many acres of ground, to attend the 
king or the lord to the wars, and the like; which ſervices in 
the eye of the law are profits. This profit muſt alſo be certain; 

or that which may be reduced to a certainty by either party. 
It muſt alſo iſſue yearly; though there is no occaſion for it 
to ifſue every ſucceſſive year; but it may be reſerved every ſe- 
cond, third, or fourth year": yet, as it is to be produced out 
of the profits of lands and tenements, as a recompenſe for 
being permitted to hold and enjoy them, it ought to be reſerved 

yearly, becauſe thoſe profits do annually ariſe and are annually 


renewed. It muſt iſue out of the thing granted, and not be part 


of the land or thing itſelf ; wherein it differs from an exception 
in the grant, which is always of part of the thing granted®. It 


muſt, laſtly, iſſue out of lands and tenements corporeal ; that is, 


from. ſome inheritance whereunto the owner or grantee of the 
rent may have recourſe to diſtrein. Therefore a rent cannot be ro- 
ſerved out of an advowſon, a common, an office, a franchiſe, or 
the like?. But a grant of ſuch annuity or ſum may operate us a 
perſonal contiadt, and oblige the grantor to pay the money refer- 
ved, or ſubject him to an action of debt; though it doth not 
affact the Nn aa is no gal rent in hn eee, "ny de 

3 1 01 65 

Tuxkz are at common law three under of rents; rent 
ſervice, rent-charge, and rent-ſeck. Rent ſervice is ſo called be- 


P, 71 , 


1 Co. Litt. 144. * Plowd. 13. 8 Rep. Vi. : 

1 » Co, Litt. 144. . 
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cauſe it hath ſome corporal ſervice incident to it, as at the leaſt 


fealty, or the feodal oath of fidelity. For, if a tenant holds his 


land by fealty, and ten ſhillings rent; or by the ſervice of plough- 


ing the lord's land, and five ſhillings rent; theſe pecuniary rents, 
being connected with perſonal ſervices, are therefore called rent- 


ſervice. And for theſe, in caſe they be behind, or arrere, at the 


day appointed, the lord may diſtrein of common right, without 
reſerving any ſpecial power of diſtreſs ; provided he hath in him- 
ſelf the reverſion, or future eſtate of the lands and tenemeiits, 


after the leaſe or particular eſtate of the leſſee or grantee is 
expired ©. A rent-charge, is where the owner of the rent hath- 
no future intereſt, or reverſion expectant in the land; as where 


a man by deed maketh over to others his 2oho/e eſtate in IN ſimple, 


with a certain rent payable thereout, and adds to the deed a cove- 


nant or clauſe of diſtreſs, that if the rent be arrere, or behind, 


it ſhall be lawful to diſtrein for the ſame. In this caſe the land 
is liable to the diſtreſs, not of common right, but by virtue of 
the clauſe in the deed : and therefore it is called a rent-charge, 
becauſe in this manner the land is charged with a diſtreſs for the 
payment of it“. Rentzſeck, reditus ficcus, or barren rent, is in 
effect nothing more than a rent reſerved by deed, but without 


-y clauſe of diſtreſs. 


* . F 


| Tubs are 840 * ſpecies of rents, BOO are. reducible. 
to theſe three. Rents of affiſe are the certain eſtabliſhed rents of 
the frecholders and antient copyholders of a manor”, which can- 
not be departed from or varied. Thoſe of the freeholders are fre- 


quently called chzef rents, reditus capitales ; and both ſorts are in- 
differently denominated quit rents, quieti reditus; becauſe thereby 
the tenant goes quit and free of all other ſervices. When theſe 
payments were reſerved in filver or white money, they were an- 


tiently called whzite-rents, or blanch-farms, reditus albi*; in con- 


tradiſtinction to rents reſerved in work, grain, &c. which were 


Co. Litt 142, x In Scotland this kind of ſmall pay- 
1 Litt. 56. 215. 2 : ment is called blench-bolding, or reditus alba? 
Co. Litt. 143. | firmae. 


' 2 Inſt, 19. 85 . called 


\ 


p 4 Py a 4 : a,, nl mn AS 
1 4 RIS 0 . . ke a IC got EIN bs ASE N - vr wy * - ol 
- — N BA Tas N / ß 35 eb. Wee,” - C * Dog 0 

S 4 15 ; Is A I ON IBS © Tea . De edn s r rere S / oo / ( ß Bn * n r * * 

e ee eee Wh * . * 2 . 2 a r x gs Ys 85 re e 3 2 1 - N 
F 2 H ; 8 . . ES 8 « _ 3 ; 3 2 2 

TO” 5 E N i n 8 5 - 

3 2 Ras 


33 


mmineng 8 
_ 3 FOOTY 
„ A SANE 


nad ig. 2 7 ; 
— DO Jer b S 5% 5 4 a Wenn 
4 1 BF . ks enger 
K Dea I ͤNIꝝxꝰ . ee SNPS ot n r 5 by 3 
Kg . R on TO ERIE 3G * 8 . . . e nene 8 3 * 4 
8 PP III FE FFP # c „ WEL R F 
1 4 E A Re ICY Bs SF FER 3 FFP ern a, . f [Rt E : 1 2 1 . 
n „5 © r K o N 1 8 oe Aa SDL we Beg 8 SE 224 (rs, LOR . WS K 7 Y 
POET WS ten os ON OE ce ere 0 . 5 8 : N | 
o 2 2 2 1 5 
4 2 r 5 1 * r 


SD 


Ch: 36 of TRAIN 0 87 


called reditus nigri, or black maile?. Rach rent is only a rent of 
the full value of the tenement, or near it. A Jegfarm rent is a 


rent· charge iſſuing out of an eſtate in fee; of at leaſt one fourth | 


of the value of the lands, at the time of i it's reſervation 2: r 


grant of lands, reſerving ſo conſiderable a rent, is indeed only 


letting lands to farm in fee ſimple, inſtead of _ uſual methods 5 
for life or ea e 05 195 VE 
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Tuner are the general divitichhd of rent ; bur che reale 


between them (in reſpect to the remedy for recovering them) is 
now totally aboliſhed; and all perſons may have the like remedy 


by diſtreſs for rents-ſeck, rents We aſliſe, and chief rents, as in 
caſe of rents br N wg e WOT T0095 
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RENT is Wee due md payable upon the land from whence 


it iſſues, if no particular place is mentioned in the reſervation®: 


but, in caſe of the king, the payment muſt be either to his offi- 
cers at the exchequer, or to his receiver in the country ©. And, 


ſtrictly, the rent is demandable and payable before the time of 
though ſome have 


ſunſet of the day whereon it is reſerved; 
thought it not abſolutely due till midnight 


W1rTH TON to the original of rents, aan will be ſaid 
in the next chapter: and, as to diſtreſſes and other remedies for 


their recovery, the doctrine relating thereto, and the ſeveral pro- 


ceedings thereon, theſe belong properly to the third part of our 


commentaries, which will treat of civil injuries, and the means 
n "ey? are redreſſed. 15 


5 


1A Inſt. 19. 5 © 4 Rep. 73. 
o., Lit. 14 | d Anderſ. 253. 
2 Stat. 4 Geo. II. c, 28. 
d Co, Litt. 201, 
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CHAPTER THE FOURTH. 


Or Tus FEODAL SYSTEM. 


I is impoſſible to underſtand, with any degree of accuracy, 


either the civil conſtitution of this kingdom, or the laws 


which regulate it's landed property, without ſome general ac- 
quaintance with the nature and doctrine of feuds, or the feodal 


law: a ſyſtem ſo univerſally received throughout Europe, upwards 


of twelve centuries ago, that fir Henry Spelman * does not ſcruple 
to call it the law of nations in our weſtern world. This chapter 
will be therefore dedicated to this inquiry. And though, in the 
courſe of our obſervations in this and many other parts of the 
preſent book, we may have occaſion to ſearch pretty highly into 
the antiquities of our Engliſh Juriſprudence, yet ſurely no induſ- 
trious' ſtudent will imagine his time miſ-employed, when he is 
led to conſider that the obſolete doctrines of our laws are fre- 
quently the foundation, upon which what remains is erected ; 
and that it is impracticable to comprehend many rules of the 
modern law, in a ſcholarlike ſcientifical manner, without having 
recourſe to the antient. Nor will theſe reſearches be altogether 


void of rational entertainment as well as uſe: as in viewing the 


majeſtic ruins of Rome or Athens, of Balbec or Palmyra, it 
adminiſters both pleaſure and inſtruction to compare them with 


the draughts of the ſame edifices, in their priſtine proportion 


and ſplendor, 


aof parliaments. 57, 
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languages dh ſignifies preprietar and All 


thoſe countries; and hence too perhaps is 


q. . : of. Tung 434 


Tur confiitution of feudsꝰ had it's original from the military 
policy of the northern or Celtic nations, the Goths, the Hunns, 
the Franks, the Vandals, and the Lombards, who all migrating 
from the ſame officina gentium, as Crag very juſtly entitles it ©, 
poured themſelves in vaſt quantities into all the regions of Europe, 
at the declenſion of the Roman empire. It was brought by them 
from their own countries, and continued in their reſpective colo- 
nies as the moſt likely means to ſecure their new acquiſitions : 
and, to that end, large diſtricts or parcels of land were allotted by 


the conquering general to the ſuperior officers of the army, and 
by them dealt out again in ſmaller parcels or allotments to the 


inferior officers and moſt deſerving ſoldiers . Theſe allotments 


were called ſeada, feuds, fiefs, or fees; which laſt appellation 


in the northern languages ſignifies a conditional ſtipend or re- 


ward f. Rewards or ſtipends they evidently were: and the con- 


dition annexed to them was, that the poſſeſſor ſhould do ſervice 


faithfully, both at home and in the wars, to him by whom they 


were given; for which purpoſe he took the jaramentum fidelita- 
tis, or oath of fealty*: and in caſe of the breach of this con- 


dition and oath, by not performing the ſtipulated ſervice, or by 


deſerting the lord in battle, the lands were again to revert to him 
wk e them *. 


1 MENTS, thus acquired, naturally engaged beek as ac- 


o_o_ them to defend them : and, as they all ſprang from the 


See Spelman of feuds, and Wright of poſition of theſe notthern ſyllables, allodh, 
will give us the true etymology of the a/lc- 
dium, or abſolute property of the feudiſts; 
' as, by a fimilar combination of the latter 
ſylable with the word Fee (which ſignifies, 
we have ſeen, a conditional reward or ſti- 
pend) feeodh or feodum will denote Ripen- 
diary property. | | 

5s See this oath explained at . in 


Feud. +. 2. f, & 
derived the dal right in Finland, Cc. (Sce Þ Feud. J. 2. t. 24. 


De jure fed. 19, 20. 

4 Wright. 7. 

* Spelm. G/. 216. 

7 Pontoppidan in his hiſtory of Norway 
(page 290) obſerves, that in the northern 


totum. Hence he derives the odhal right in 


Does Doual. Inſt. part. 2.) Now the tranſ- 


8 ſame 
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ſame right of conqueſt, no part could ſubſiſt independent of the 


whole ; wherefore all givers as well as receivers were mutually 
bound to defend each others poſſeſſions, But, as that could not 
effectually be done in a tumultuous irregular way, government, 
and to that purpoſe ſubordination, was neceſſary. Every receiver 
of lands, or feudatory, was therefore bound, when called upon 


by his benefactor, or immediate lord of his feud or fee, to do all 
in his power to defend him. Such benefaQor or lord was like- 


wiſe ſubordinate to and under the command of his immediate 


benefactor or ſuperior ; and ſo upwards to the prince or general 
himſelf. And the ſeveral lords were alſo reciprocally bound, in 


their reſpective gradations, to protect the poſſeſſions they had 
given. Thus the feodal connection was eſtabliſhed, a proper mi- 


litary ſubjection was naturally introduced, and an army of feuda- 


tories were always ready enliſted, and mutually prepared to muſ- 
ter, not only in defence of each man's own ſeveral property, but 


alſo in defence of the whole, and of every part of this their 


newly acquired country: the prudence of which conſtitution. 
was ſoon ſufficiently viſible in the ſtrength and ſpirit, with wen, 


they maintained their See 


Tu E univerſality and early alk of this feodal plan, among all 
thoſe nations which in complaiſance to the Romans we till call 
barbarous, may appear from what is recorded* of the Cimbri and 
Teutones, nations of the ſame northern original as thoſe whom 


we have been deſcribing, at their firſt irruption into Italy about 


a century before the chriſtian aera. They demanded of the Ro- 
mans, ut martius populus aliquid fibi terrae daret, quaſi . fripen- 


„dium: caeterum, ut vellet, manibus atque armis ſuis uteretur.” 


The ſenſe of which may be thus rendered; they deſired ſtipen- 
diary lands (that is, feuds) to be allowed them, to be held by 
military and other perſonal ſervices, whenever their lords ſhould 
call upon them.” This was evidently the ſame conſtitution, that 


diſplayed itſelf more fully about ſeven hundred years afterwards: 
when the Salli, Burgunduane, and Franks broke in upon Gaul, 
: Wright. 8. 9 5 k L. Florus. I. 3. c. 3. | 
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the Viſigoths on Spain, and the Lombards upon Italy; and intro- 
duced with themſelves this northern. plan of polity, ſerving at 
once to diſtribute, and to protect, the territories they had new I 
gained. And from hence it is probable that the emperor Alex - 
ander Severus! took the hint, of dividing lands conquered from 


the enemy among his generals and victorious ſoldiery, on condi- 
tion of receiving military ſervice och them and cheir heirs for 


ever. 
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Scarcx had theſe northern conquerors eſtabliſhed branes: 
in their new dominions, when the wiſdom of their conſtitutions, 
as well as their perſonal valour, alarmed all the princes of Europe; 
that 1 is, of thoſe countries which had formerly been Roman pro- 


vinces, but had revolted, or were deſerted by their old maſters, 


in the general wreck of the empire. Wherefore moſt, if not all, 

of them thought it neceſſary to enter into the ſame or a ſimilar 
plan of policy. For whereas, before, the poſſeſſions of their 
ſubjects were perfectly allodial, (that is, wholly independent, 
and held of no ſuperior at all) now they parcelled out their royal 


territories, or perſuaded their ſubjects to ſurrender up and retake 


their own landed property, under the like feodal obligations of 


military fealty ®. And thus, in the compaſs of a very few years, 
the feodal conſtitution, or the doctrine of tenure, extended itſelf 
over all the weſtern world. Which alteration of landed property, 


in ſo very material a point, neceſſarily drew after it an alteration. 


of laws and cuſtoms : ſo that the feodal laws ſoon drove out the 


Roman, which had hitherto univerſally obtained, but now be- 
came for many centuries loſt and forgotten; and Italy itſelf. (as 
ſome of the civilians, with more ſpleen than judgment, have ex- 


preſſed it) belluinas, argue ferinas, dee eee 85 5 


1 Sela, gude 45 hoſti bus capta fant, umi. wn « per, 3 1 vel per PTR 1 
« fantis ditibiis et nilitibus donavit ; ita ut *« rerentur rura vicina barbariaty f urpiſt | 


* eorum ita ¶ſ unt, ff haeredes illorum militarent, 66 fimum 71 ductbat. ” en a 8 
&* nec unguam ad primatot pertinerent: dicens - Alex. Sewers) ) Q ell 
« attentius los militaturcs, fi etiam ſua rura nm Wright 10. 2 IHA 


* defenderent. Addidit ſane his et animaliaet ® Gravin. Orig. J. 1.5. 139, 


* ſervos, ut poſſent colere quod acceperant ; ne Bur 
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Bur this feodal ality, lad was au bay 1 eſtabliſhed 
over all the continent of Europe, ſeems not to have been received 
in this part of our iſland, at leaſt not univerſally and as a part of 


the national conſtitution, till the reign of William the Normanꝰ. ; 


Not but 1 it is reaſonable to believe, from abundant traces in 
our hiſtory and laws, that even in the times of the Saxons, who 
were a ſwarm from what ſir William Temple calls the ſame nor- 
thern hive, ſomething ſimilar to this was in uſe: yet not ſo ex- 
tenſively, nor attended with all the rigour that was afterwards 
imported by the Normans. For the Saxons were firmly ſettled i in 
this iſland, at leaſt as early as the year 600: and it was not till 
two centuries after, that feuds arrived to their full vigour and ma- 
en even on the continent of Europe. - .vbils b. 


Tu 11 s introduction however of the foodal de ins . 
land, by king William, does not ſeem to have been effected im- 


mediately after the conqueſt, nor by the mere arbitrary will and 


power of the conqueror; but to have been gradually eſtabliſhed 
by the Norman barons, and others, in ſuch forfeited lands as 
they received from the gift of the conqueror, and afterwards 
univerſally conſented to by the great council of the nation long. 


after his title was eſtabliſhed. Indeed from the prodigious 
ſlaughter of the Engliſh nobility at the battle of Haſtings, and 


the fruitleſs inſurrections of thoſe who ſurvived, ſuch numerous 
forfeitures had accrued, that he was able to reward his Norman 
followers, with very large and extenſive poſſeſſions : which gave 
a handle to the monkiſh hiſtorians, and ſuch as have implicitly 


followed them, to repreſent him as having by right of the ſword. 
ſeiſed on all the lands of England, and dealt them out again to 
his own favourites. A ſuppoſition, grounded upon a miſtaken 
ſenſe of the word conqueſt ; which in it's feodal acceptation, fig- 


nifies no more than acqui/ition : and this has led many haſty wri- 


ters into a ſtrange hiſtorical miſtake, and one which upon the 


ſlighteſt examination will be found to be moſt untrue. However, 


» Spelm, Gy, 218. Bract. J. 2. 6. 16. f. 7 „ Crag. J. 1. 7. 4. : 
. = certain 
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certain it is, that the Neemagh now Mo to gain very large 
poſſeſſions in England: and their regard for the feodal law, 
under which they had long lived, together with the king's re- 
commendation of this policy to the Engliſh, as the beſt wax to 


put themſelves on a military footing, and thereby to preuent any 


future attempts from the continent, were probably the — 
that prevailed to effect it's eſtabliſnment here by law. And, 


though the time of this great revolution in our landed property 


cannot be aſcertained with exactneſs, yet there are ſome cir- 
cumſtances that may lead us to a probable conjecture concerning 
it. For we learn from the Saxon chronicle, that in the nineteenth 
year of king William's reign an inyaſion was apprehended from 
Denmark; and the military conſtitution of the Saxons being then 


laid aſide, and no other introduced in it's ſtead, the kingdom was 


wholly defenceleſs : which occaſioned the king to bring aver a 
large army of Normans and Bretons, who were quartered upon 

every landholder, and greatly oppreſſed the people. This apparent 
weakneſs, together with the grievances occaſioned by a foreign 
force, might co-operate with the king's remonſtrances, and the 


better incline the nobility to liſten to his propoſals for putting. 


them in a poſture of defence. For, as ſoon as the danger was 


over, the king held a great council to inquire into the ſtate of the 
nation“; the immediate conſequence of which was the compiling 
of the great ſurvey called domeſday- hook, which was finiſhed in 
the next year: and in the latter end of that very year the kivg 
was attended by all his nobility at Sarum ; where all the prin- 
cipal landholders ſubmitted their lands to the yoke of military 
tenure, became the king's vaſals, and did homage, and fealty to his 
perſon *.; This may poſſibly have been the aera of formally in- 
troducing the feodal tenures by law; and perhaps the very law, 
thus made at the be Sarum, i is that which is ſtill extantt, 


14. D. 108 5. melioris ter tetom Angli, zan, ejus homints 22 


Rex tenuit magnum lat; et graves ſunt, et omnes fe illi fubdidert,' ejuſpue fu 
ſermones habuit cum ſuis proceribus de bac terra, ſunt waſalli, ac ci fidelitatis jurauieuta praeſti- 
9 modo incoleretur, et 4 quibus hominilus. terunt, ſe contra alios ſusſcungue ili og Lee, 
Chron. Sax. ibid. | furt. Chron. Sax. A. B. 1086. 

* Omnes praedia tenentes, quotquot efſent notae t cap. 52. Wilk. 22398. 
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and couched in theſe remarkable words: faturmus, ut omnes 
* [iberi homines foedere et ſacramento affirment, quod intra et extra 
e univerſum regnum Angliae Wilbelmo regi domino ſuo fideles eſ e vo- 
* junt; terras et honores illius omni fidelitate ubique ſervare cum eo, 
* et contra inimicos et alienigenas defendere.” The terms of this law 
(as fir Martin Wright has obſerved®) are plainly feodal : for, firſt, 
it requires the oath of fealty, which made in the ſenſe of the feu- 
diſts every man that took it a tenant or vaſal; and, ſecondly, 
the tenants obliged themſelves to defend their lord's territories 
and titles againſt all enemies foreign and domeſtic. But what 
clearly evinces the legal eſtabliſhment of this ſyſtem, is another 
law of the ſame collection“, which exats the performance of 
the military feodal ſervices, as ordained by the general council. 


* Ones comites, et barones, et milites, et ſervientes, et univerſs 


« Jiberi homines totius regni naſiri praeditti, habeant et teneant ſe 


&« ſemper bene in armis et in equis, ut decet et oportet : et fint ſem- 
per prompt et bene parati, ad ſervitium ſuum integrum nobis e- 


* plendum et peragendum, cum opus fucrit; ſecundum quod nobis de- 
% bent de foedis et tenemontis ſuis de jure facere, et ſicut illis ſta- 
tuimus per commune concilium totius regni nofiri Praedicfi 7 


Tas new polity 0 8 ſeems not to have been 2 06 by 
the conqueror, but nationally and freely adopted by the general aſ- 
ſembly of the whole realm, in the ſame manner as other nations 


of Europe had before adopted it, upon the ſame principle of 


ſelf-ſecurity. And, in particular, they had the recent example 
of the French nation before their eyes; which had gradually 

ſurrendered up all it's allodial or free lands into the king's hands, 
Who reſtored them to the owners as a beneficium or feud, to be 


held to them and ſuch of their heirs as they previouſly nominated 


to the king : and thus by degrees all the allodial eſtates of France 
were converted into feuds, and the freemen became the vaſals of 
the crown *. The only difference between this change of tenures 
in France, and that in England, was, that the former was effected 


« Tenures. 66. FT Monteſq. Sp. L. b. 3 1. c. 8. 
Y cap. 58, Wilk. 228. | | 


gradually, 


Fe EIS bt Lo ee 
* 32 5 * r 


to introduce 
the auchy d 
ſuch hardſhips and ſervices, as were never known to other na- 
tions“; as if the Engliſh had in fact, as well as theory, awed 
"ray thing . had to the FA of their YO lord. 


12386157 


Ch. 4. of THIN OS. 5x 
gradually, by the conſent of private perſons ; the latter was done 


at ey all over England, by the common e of the nation*, 


\ 


IN e eee, of this change, it bilge: a ids en maxim 


and neceſſary principle (though in reality a mere fiction) of our 


Engliſh tenures, that the king is the univerſal lord and original 
« proptietor of all the lands in his kingdom?; and that no man 
« doth or can poſſeſs any part of it, but what has mediately or 
« immediately been derived as a gift from him, to be held upon 
© feodal ſervices.” * For, this being the real caſe in pure, original, 


proper feuds, other nations who adopted this ſyſtem were obliged 


to act upon the ſame ſuppoſition, as a ſubſtruction and foundation 
of their new polity, though the fact was indeed far otherwiſe. 
And indeed by thus conſenting to the introduction of feodal te- 
nures, our Engliſh anceſtors probably meant no more than to put 


the kingdom in a ſtate of defence by eſtabliſhing a military ſyſ- 


tem; and to oblige themſelves (in reſpect of their lands) to main- 
tain the king's title and territories, with equal vigour and fealty, 
as if they had received their lands from his bounty upon theſe 
expreſs conditions, as.pure, proper, beneficiary feudatories. But, 


| whatever their meaning was, the Norman interpreters, {killed in 
all the niceties of the feodal conſtitutions, and well underſtand- 


ing the import and extent of the feodal terms, gave a very diffe- 
rent conſtruction to this proceeding; and thereupon took a handle 

not only the rigorous doctrines which prevailed in 
f Normandy, but alſo ſuch fruits and dependencies, 


ö 5 F ? 3} 5% 
Ob Abele die, who were e by r no means 3 


but had barely conſented to this fiction of tenure from the nn 


J e . 3 che 2ominian of * Tout fait it toy, et vient Ws * pp com: 
all the lands in Egypt, and granted them out mencement. (M. 24 Ede. III. 85 9 
to the Egyptians, reſerving an annual render * Spelm, of feuds, c. 28. 
of the fifth part of their value, (Gen, xlvii.) 
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52 8 The RIGHTS Book Il. 
as the baſis of a military diſcipline, with reaſon looked upon 
theſe deductions as grievous impoſſtions, and arbitrary coneluſions 
from principles that, as to them, had no foundation in truth *. 
However, this king, and his ſon William Rufus, kept up with 
a high hand all the rigours of the feodal doctrines: but their 
ſucceſſor, Henry I, found it expedient, when he ſet up his pre- 
tenſions to the crown, to promiſe a teſtitution of the laws of king 
Edward the confeſſor, or antient Saxon ſyſtem; and accordingly, 
in the firſt year of his reign, granted a charter, whereby he gave 
up the greater grievances, but ſtill reſerved the fiction of feodal 
tenure, for the ſame military purpaſes which: engaged his father 
to introduce it. But this charter was gradually broken through, 
and the former grievances wete revived and aggravated, by him- 
ſelf and ſucceeding princes, till in the reign of king John they 
became ſo: intolerable, that they eccalioned:his barons, or prin- 1 
cipal feudatories, to rife up in arms againſt him: which at length | 4 
produced the famous great charter at Runing-mead, which, with 
ſome alterations, was confirmed by his ſon Henry III. And, 
though it's immunities (eſpecially las altered on it's laſt edition by 
his ſon ©) are very greatly ſhort of thoſe granted by Henry J, it 1 
was juſtly eſteemed at the time a. vaſt acquiſition to Engliſh li- 4 
berty. Indeed, by the farther alteration of tenures that has 'fince 
| happened, many of theſe immunities may now appear, to a eom- 
Y mon obſerver, of much leſs. conſequence than they really were 
when granted: but this, properly conſidered, will ſhew,-'not 
that the acquiſitions under John were ſmall, but that thoſe. under 
Charles were greater. And from hence alſo ariſes another infe- 
Tence ; that the liberties of Engliſhmen are not (as ſome arbitrary 
writers would repreſent them) mere infringemęnts of the kings 
prerogative, extorted from our princes by taking advantage of 
their weakneſs; but a reſtoration of that antient conſtitution, of 
which our anceſtors had been defrauded by the art and fineſſe of 
the Norman lawyers, rather than deprived by the force of the # 
"Norman arms. 2c not, 8 41. 3 
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This of © Fin e s 
. AVIN e given this ſhort hiſtory of their fil 40 prog 

we will next conſider the nature, doctrine, and principal laws of 

feuds ; wherein we ſhall evidently trace the gronndwork of many 

parts of our public polity, and alſo the original of ſuch of ohr 


own tenures, as were either Wann in 5 hal LR or 
ſtill r remain in force. 
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„un grand and banda maxim j'6p! > al feoddt üb is 
this 3 Hes all lands were originally granted out by the ſovereign, 
and are therefore holden, either mediately or immediately, of the 
crown. The grantor-was called the proprietor, or nd; being 


he who retained the dominion or ultimate property of the feud or 
fee: and the grantee, who had only the uſe and poſſeſſion, ac- 


cording to the terms of the grant, was tiled the feudatory or 
vaſel, which was only another name for the tenant or holder of 
the lands; though, on account of the prejudices we have juſtly 
conceived againſt the doctrines that were afterwards grafted on 


this ſyſtem, we now uſe the word vaſal opprobriouſly, as ſyno- 


nymous to ſlave or bondman. The manner of the grant was by 
words of gratuitous and pure donation, ded? et concgſi; which are 
Kill the operative words in our modern infeadations or deeds of 
feoffment. This was perfected by the ceremony of corporal. i in- 


veſtiture, or open and notorious delivery of poſſeſſion in the pre- 
ſonce of the other vaſals, which perpetuated among them the aera 


of the new acquiſition, at a time when the art of writing Was 
very little known: and therefore the evidence of property was 
repoſed in the memory of the ngighhourhood,; Who, in, caſe of 
a diſputed title, were afterwards. called upon to decide the diffe- 
renes, not only according to external proofs, adduced by the par- 
ties litigant, but alſo by the internal And | their own, Mr 


vate knowlege. 


. 1 ; * " 
; TL 33E 


'Bes1DEs an 3 of fealty, or Fr” eg of faith to 6 the wit, 


which was the parent of our oath- of allegiance, the vaſal or te- 


nant upon inveſtiture did — homage to his lord; openly and 
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humbly kneeling, being ungirt, uncovered, and holding up his 
hands both together between thoſe of the lord, Who fate' before 


him; and there 


profeſſing that he did become his man, from 


« that day forth, of life and limb and earthly honour :” : and then 


he received a kiſs from his lord. 


Which ceremony was deno- 


minated Hhomagium, or manhood, by the ane from the ſtated 
form of words, devenio eſter / homo *. 5 * 67 ve 


* 


Wu r N the tenant had thus proeſlee himſelf to be the man 
of his ſuperior or lord, the next conſideration was concerning the 
ſervice, which, as ſuch, he was bound to render, in recompenſe 
for the land he held. This, in pure, proper, and original feuds, 
was only twofold: to follow, or do fit to, the lord in his courts 
in time of peace; and in his armies or warlike retinue, when 


neceſſity called him to the field. 


The lord was, in early times, 


the legiſlator and judge over all his feudatories: and therefore 
the vaſals of the inferior lords were bound by their fealty to at- 
. tend their domeſtic courts baron, (which were inſtituted in every 
manor or barony, for doing ſpeedy and effectual juſtice to all the 
tenants) in order as well to anſwer ſuch complaints as might be 
alleged againſt themſelves, as to form a jury or homage for the 


trial of their fellow-tenants ; and up 


this account, in all the 


feodal inſtitutions both here and on the continent, they are diſ- 


tinguiſhed by the appellation of the peers of the court; 


pares 


curtis, or pares curiae. In like manner the barons themſelves, or 
lords of inferior diſtricts, were denominated peers of the king's 
court, and were bound to attend him upon ſummons, to hear 
cauſes of greater conſequence in the king's preſence and under 
the direction of his grand juſticiary; till in many countries the 
power of that officer was broken and diſtributed into other courts 
of judicature, the peers of the king's court ſtill reſerving to them- 


4 Litt. 5. 85. | 
At was an obſervation of Dr Arbuthnot, 
that tradition was no where preſerved ſo pure 
and incorrupt as among children, whoſe 
games and plays are delivered down inva- 
riably from one generation to another. (War- 
purton's notes on Pope. vi. 134. 89. ) 8 


it may be thought puerile to obſerve (in 
confirmation of this remark) that in one of 
our antient paſtimes (the ing] am or baſi- 
linda of Julius Pollux, Onamuſtic. 1.9. c. 7.) 
the ceremonies and language of feodal ho- 
mage are preſerved with great exactneſs. 
f Fand. J. 2. 1.66. ſelves 
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ſelves (in Amen every feodal government) the right of appeal 


from thoſe ſubordinate courts in the laſt reſort. The military 
brauch of ſervice conſiſted in attending the lord to the wars, if 


called upon, with ſuch a retinue, and for ſuch a number of days, 


as were ſtipulated at the firſt donation, i in ee to the * 


tity of the land. 


Ar the firſt introduction bf Sends, as they were gratuitous, ſo 
alſo they were precarious and held at the /i of the lord , who 
was then the ſole judge whether his vaſal performed his ſervices 
faithfully. Then they became certain, for one or more years. 
Among the antient Germans they continued only from year to 


year ; an annual diſtribution of lands being made by their, leaders 


in their general councils or afſemblies*. This was profeſſedly 
done, leſt their thoughts ſhould be diverted from war to agricul- 
ture; leſt the ſtrong ſhould incroach upon the poſſeſſions of the 
weak; and leſt luxury and avarice ſhould be encouraged by the 


erection of permanent houſes, and too curious an attention to 


convenience and the elegant ſuperfluities of life. But, when the 
general migration was pretty well over, and a peaceable poſſeſſion 
of their new-acquired ſettlements had introduced new cuſtoms 


and manners; when the fertility of the. foil had encouraged the 


ſtudy of huſbandry, and an affection for the ſpots they had culti- 


vyated began naturally to ariſe in the tillers; a more permanent 
degree of property was introduced, and feuds began now to be 


granted for the /fe of the feudatory '. But ſtill feuds were not 
yet hereditary; though frequently granted, by the favour of the 


lord, to the children of the former poſſeſſor; till in proceſs of 


time it became unuſual, and was therefore thought hard, to reject 


the heir, if he were capable to perform the ſervices*: and there- 


fore infants, women, and profeſſed monks, who were incapable 


b Feud. J. 1. t. 1. 8 * un, Argulbt, i et cognationibus Bo- 
Þ Thus Tacitus: [dz mor. Germ. c. 26.) © minum gui una coierunt, quantum eis et quo 
* agri ab univerſis por vices occupantur: ara loco viſum oft, attribuunt Ari, atque anno 
« per annos mutant." And Caeſar yet more ** poſt alio tranfire cggunt. ay 
fully : (de bell, Gall. 1.6. 7 81 * Negue 1 Feud. l. 1. l. 1. | 
« quiſquam agri modum certum, aut fines pro- * Wright. 14. 
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ding to a genuine 
feud. But the heir, when admitted to the fend which his an- 
ceſtor poſſeſſed, uſed generally to pay a ſine or acknowlegement 
to the lord, in hotſes, arms, money, and the like, for ſuch renewal 
of the ſeud: which was called a relief, becauſe it re-eſtabliſhed 
the inheritance, or, in the words of the feodal writers, . incertam 
« of caducam hereditatem relevabat.” This relief was afterwards, 


when feuds berame abſolutely hereditary, continued on the death 


of the An _— the ee foundation of it had ceaſed. 


. 4 | 


For K in RAPS of t time 8 came by degrees to be waiver. 
ally extended, beyond the life of the firſt vaſal, to his ons, or 
perhaps to ſuch one of them, as the lord ſhould name; and in 
this caſe the form of the donation was ſtrictly obſerved: for if a 
feud was given to 2 man and his n, all his fons ſucceeded him 
in'equal portions ; and as they died off, their ſhares reverted to 
the lord, and did not deſcend to their children, or even to their 


ſurviving brothers, as not being ſpecified in the donation '. But 
when ſuch a feud was given to a man, and his heirs, in peneral 


terms, then a more extended rule of ſucceſſion took place ; and 
when a feudatory died, his male deſcendants in infinitum were ad- 
mitted to the ſucceſſion. When any ſuch deſcendant, who thus 
had ſucceeded, died, his male deſcendants were alſo admitted in 
the firſt place; and, in defect of them, ſuch of his male collateral 
kindred as were of the blood or lineage of the firſt feudatory, 
but no others. For this was an unalterable maxim in feodal ſuc- 
ceſſion, that none was capable of inheriting a feud, but ſuch 
413 was of the blood of, that is, lineally deſcended from, the 
«firſt feudatory ”.” And the deſcent, being thus confined to 


males, originally extended to all the males alike; all the foris, 


3 


without any diſtinction of primogeniture, ſucceeding to equal 


portions of the father's feud. But this being found upon many 
accounts inconvenient, (particularly, by dividing the ſervices, and 
thereby weakening the ſtrength of the feodal union) and bond 

feuds (or titles of nobility) being now introduced, which were 


1 Weighs 7 BORAT n Bid. 183. | 5 
not 


The- R 1 0 H 9 |  Boox II. | 
of bracing arms, were alſo incapable of ſucceeds 
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not of. 2 diviſible: nature, but could only. be inkerited by the 
eldeſt ſon ; in imitation of theſe, military feuds (or thoſe we 


are now. deſcribing) began alfa in moſt countries to deſoend ac- 
cording to the ſame rule of eee to deen "OE NR 


* 


Ss HE R qualities of 601 were, that the mate Id not 
aliene or diſpoſe of his feud; neither could he exchange, nor yet 
mortgage, nor even deviſe it by will, without the conſent of the 
lord ?. For, the reaſon of conferring the feud being the perſonal 
abilities of the feudatory to ſerve in war, it was not fit he ſhould 
be at liberty to transfer this gift, either from himſelf, or from his 


poſterity who were preſumed to inherit his valour, to others who 


might prove leſs able. And, as the feodal obligation was looked 
upon as reciprocal, the feudatory being entitled to the lord's pro- 
tection, in return for his on fealty and ſervice; therefore the: 


lord could no more transfer his ſeignory or protection without 
conſent of his vaſal, than the vaſal could his feud without con- 


ſent. of his lord : it being equally unreaſonable, that the lord 
ſhould extend his protection to a perſon to whom he had excep - 
tions, and that the vaſal ſhould owe PRO * to a ee not 


of his own rb 


is $7 were the principal, and very: Simple, qualities of 8 


genuine or original feuds; being then all of a military nature, 


and in the hands of military perſons: though the feudatories, 
being under frequent incapacities of cultivating and manuring 
their own lands, ſoon found it neceſſary to commit part of them 
to inferior tenants; obliging them to ſuch returns in: ſeryice, corn, 
cattle, or money, as might enable the chief feudatories to attend 


their military duties without diſtrattion: which returns, or redi 


tus, were the original of rents. And by this means the feodal 
polity was greatly extended; theſe inferior feudatories (who held 


What are ane ee broke Jaye: « rexe-liets"') ging ed _ 
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obligations of fealty, to do ſuit of « court, to anſwer the ſtipulated 


renders or refit-ſervice, and to promote the welfare of their im- 
mediate ſuperiors or lords". But this at the ſame time demoliſhed 
the antient ſimplicity of feuds ; and an inroad being once made 


IT their conſtitution, it ſubjected them, in a courſe of time, 


reat varieties and innovations. Feuds came to be bought and 


for 5 nd deviations'were made from the old fundamental rules of 


tenure and ſucceſſion; which were held no longer ſacred, when 
the feuds themſelves no longer continued to be purely military. 


Hence theſe tenures began now to be divided into feoda propria 
ef impropria, proper and improper feuds ; under the former of 
which diviſions were comprehended ſuch, and ſuch only, of whi 

we have before ſpoken; and under that of i improper or derivati e 


# I2 & » 


feuds were comprized all ſuch as do. not fall within the other de- 


ſcription: ſuch, for inſtance, as were originally bartered and, fold 


to the feudatory for a price; ſuch as were held upon baſe or leſs 
honourable fervices, or upon a rent, in lieu of military ſervice ; 
ſuch as were in themſelves alienable, without mutual licenſe ; 
and ſuch as might deſcend indifferently either to males or females. 


But, where a difference was not expreſſed in the creation, ſuch 
new-created feuds did in all other reſpects follow the nature of an 


onginal, genuine, and, Proper. feud *. , 


281 S 
Bor as ſoon as the 5011 ſtem came to be conſidered; in tl 


VI +. 


light of a civil eſtabliſhment, rather than as a military plan, t ON 


ingenuity of the ſame ages, which perplexed all theology with 
the ſubtilty of ſcholaſtic diſquifitions, and bewildered philolopt 


in the mazes of metaphyſical Jargon, began alſo to exert it's in- 
fluence on this copiqus and fruitful 1 ſubject: in purſuance of "which, 
the moft refined and, oppreſſive conſequences, were d drawn rom 


what originally was a plan of ſimplicity and liberty, equa ally be- 


neficial to both lord and tenant, and prudently. calculated for their 


mutual. protection and defence. From this one foundation, i in 


different countries of Europe, very different eee have 
t 


been, raiſed : what effect it has produced on cg property 
of England will T_ in the following chapter 


N W 20. 3 Feud, 2 t, 7. 
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I d ur hl AN CGE HO er mne init Sade 
LT of bur Englith' ſtates; br the inanher irt which Mhds, tene- 
ments, An bedcalt ments might have been hoden; as the fame 
ſtood in force, de, till che middle of the Jaſt century. In which we 
ſhall eafily p ces, that all the particularities, all the ſeeming 
and real hardlbips, that attended thoſe tenures, were to be ac- 


co inted for upon feodal principles and no ele 3 n une of, 
wok deduced from, the feodal 5. ol Icy 5 oh 


fy #16 re 
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Al Most all the real property or this kingdom i is by the'p po- 
licy of our laws ſuppoſed to be granted by, dependent upon, and 
ho, lden of ſome ſuperior or lord, by and in conſideration of certain 
let rvices to be rendered to the lord by the tenant or poſſeſſor of 
Apis property. The thing! holden IS Oil erefore ſtiled a fenemint, 
the poſſeſſors thereof tenants, and the manner of their poſſeſſion 
a tenure. Thus all the lat in the kingdom i is ſuppoſed to be 
"ol en mediately or c of the king; Who is ſtiled 


"the lord; ar amount, or ab ve all. Such tenants as held under the 


Kin: immediately, when they g granted out portions of their lands 
to inferior perm 2 dec 13 lords with reſpect to thoſe infe- 
rior perſons, as they were ſtill tenants with reſpect to the king; 


and. thus partakin ng of middle nature; were called dene or 
| ' wiggle,” 10706. 60 Q ot 
"he Srantedk 980 


1574 


Hat if the King g. Artd & Mütter 60 Rü hd 
oe of the land to B, "now Bias Balls v0. hold 
Hz q li n 19nd If 
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of A, and A of the king; or, in other words, B held his lands 
immediately of A, but mediately of the king. The king there- 
fore was ſtiled lord paramount; A was both tenant and lord, or 


was a meſne lord; and B was called tenant paravail, or the loweſt 


tenant ; being he who ſuppoſed to make avail, or profit, of the 
land *. In this manner are all the lands of the kingdom holden, 
which are in the hands of ſubjects: for, according to fir Edward 
Coke“, in the law of England we have not properly allodium 3 
which, we have ſeen*, is the name by which the feudiſts abroad 
diſtinguiſh ſuch eſtates of the ſubject, as are not holden of any 


ſuperior. So that at the firſt glance we may obſerve, that our 
lands are either plainly feuds, or partake ſy e of the 


feodal nature. 


ALL tenures being thus derived, or ſuppoſed to be derived, 
from the king, thoſe that held immediately under him, in right 
of his crown and dignity, were called his tenants zu capite, or in 
chief; which was the moſt honourable ſpecies of tenure, but at 
the ſame time ſubjected the tenants to greater and more burthen- 
ſome ſervices, than inferior tenures did . This diſtinction ran 


through all the different ſorts of tenure; of which I now pro- 
ceed to give 2n account. wn 


1. Turns ſeem to have ſubſiſted among our dives four 


Principal ſpecies of lay tenures, to which all others may be re- 
duced : the grand criteria of which were the natures of the ſe- 


veral ſervices or renders, that were due to the lords from their 
tenants. The ſervices, in reſpect of their quality, were either 


free or baſe ſervices ; in reſpect of their quantity and the time of 
exacting them, were either certain or uncertain. Free ſervices were 
ſuch as were not unbecoming the character of a ſoldier, or a free- 


2 f. 66. imperial eitles, Se, which hold diregiy 


d 11nft.1, | from the emperor, are called the immediate 

e 2g. | Rates of the empire; all other landholders 

© In the Germanic conRibiition) the elec- being denominated mediate ones. Mod. Un. 
tors, the biſbops, the ſecular princes, the Hiſt, zlii. 61, 
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man, to. perſorm; as to ſerve under his lord in the wars, to pay 


a ſum of money, and the like. Baß ſervices were ſuch as were 


fit only for peaſants, or perſons of a ſervile rank; Cas to plough 
the lord's land, to make his hedges, to carry out his dung, or 


other mean employments. The certain ſervices,” whether free ot 


baſe, were ſuch as were ſtinted in quantity, and could not be 


exceeded on any pretence ; as, to pay a ſtated an nual rent, or to 


plough ſuch a field for three days. The ancertuin depended upon 


unknown contingencies : as, to do military ſervice in perſon, ot 


pay an aſſeſſment in lieu of it, when called upon; or to wind a 
horn whenever the Scots invaded the realm; which are free ſer- 


vices: or to do whatever the lord ſhould command; which i is a 


baſe or villein ſervice. 


Fo the various combinations of theſe ſervices have ariſen 


the four kinds of lay tenure which ſubſiſted in England, till the 
middle of the laſt century; and three of which ſubfiſt to this 
day. Of theſe Bracton (who wrote under Henry the third) ſeems 


to give the cleareſt and moſt compendious account, of any author 


antient or modern; of which the following is the outline ot 


abſtract .. Tenements are of two kinds, Frank-tenement, and 
FN villenage. And, of frank-tenements, ſome are held freely in 


4c confideration of homage and #n7ght-/ervice; others in Fedafbebge 


«with the ſervice of fealty only.” And again , of villenages 
«.fome are pure, and others privileged. He that holds in pure 


i villenage ſhall do whatſoever is commanded him, and always be 


t hound to an uncertain fervice. ' The other kind of villenage 1 18 


E called villein-ſocage ; and theſe villein- ſocmen do villein ſervices, 


& hut ſuch as are certain and determined” Of which the ſenſe 
ſeems to be as follows: firſt, where the fervice Was free, but 


uncertain, as s military ſervice with has. thilt tenure Was called 
4.4. tr. 1. c. 28. l 14 Gauen Qui tenet in = villexngia -friet 


7 Tenemintorum aliud liberum, alied ville gugaid ei pracceptum fuerit, et ſemper tenbbi- 
wagium. nem, Ji herorum aliud tenetur libers tur ad incerta. Aliud gents villenggii dicitur 


pro Bomagio et ſervitio militati ; ; aliud i in libero villanum ſocagium; ęt hujufmedi, villaus foc- 


ſecagio cum fidelitate tantum. J. 1. manni — villang Jaciunt ſervitian qed derte es 
* Villenagiorum aliud Purum, aliud pri wile- determinata., 9. $- 4 
p 4 
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the tenure. in chivalry, per /ervitium, militare, or by. knight-ſeryice. | 


Secondly, where the ſervice, was not only ee, but alſo certain, 


as. by fealty only, by rent and fealty, &c, that tenure | te WAS; called 
liberum ſocagium, or free ſocage. Theſe were the only Free bold- 
ings or tenements ; the others were villenous or ſervile : as, 1 


ly,. where the ſervice was 64ſe in it's nature, and uncertain ad to 
time and quantity, the tenure Was purum villenagium, abſolute or 


Pure villenage: Laſtiy, Where the ſervice was 34ſe in its nature, 

bus 1s duced to A.Gertainty, this was {till villenage, an: 
guiſhed from the other bY che name of privileged villenagt 
lenagium previlegiat n; or it might be ſtill called Fr age Vo 
the certainty. of it's {Eiyices) of into 
O the inferior title of villenagium focagium, villein-ſocage. Eo 


: Tre firſt, moſt l "and armed the mol konoureble 
ſpecies of tenure, was that by knight-ſervice, called in Latin /er- 
UItium militare, and in law-French chivalry, or ſervice de chivaler, 


anſwering to the ef d haubert of the Normans*, which name 


is expreſlly given it by the mirrour. This differed in very few 
points, as we ſhall preſently ſee, from 2.pure and proper feud, 
being entirely military, and the genuine effect of the feodal eſta- 


bliſhment in England. To make a tenure by knight-ſeryice, ry 


determinate quantity of land was neceſſary, which was called a 
knight's fee, feodum militare the value of which, not only in 
the reign of Edward! II. but alſo. of Henry II, and 5 
probably at it's ofigingl, in the reign of the conqueror, was ſtated 
at 20 /. per annum; and a certain number of theſe knight's fees 
were requiſite. to make up à barony. And he who held this, pro- 
portion of land (or a whole: — by knight-ſervige, was buy 
attend his lord to the Wars for forty days in.cyery years ab calle 


upon; Which attendance. was, his. redizus,or return, hig. ent or 


ſcrvice, for the land he claimed to hold. If he held only half a 
knight s fee, he was only bound to attend twenty IN. and ſo 


in proportion”. And there i 15 s reaſon to apprehend, that, this ſer- 
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— che whole that dur anceſtors meant td ſubject themſelves 
; the other fruits and cbnſequerices of this tefüre being frau 
duet ſage induced, as the r regular (thdügh Unforefeen) (ap- 
pendages of the feodal tte em. 2 3 9911 10 WWW i er 


"7 £19010 9:3 ; 2108419133 10 28011 
Tu fs tenure of knight-ſervice had all the marks of 4 fric 
and regular feud: it was granted by words of pure-donati6tt; 
diedi et conceſi; was transferred by inveſtitare'or delivering cor. 
porat 3 oflefſion of the land,” iſially eillet Bvety ef fein; and 
was perfe@ed by homage and fealty, It alſo drew after {theſe 
ſeven fruits and dentegdencel, as inſeparably incident to the te 
nure in chivalry; vis. aids, relief, primer ſeiſin, wardſhip, mar- 
riage, fines for alienation, and eſcheat: all which I ſhall endea- 


vour to explain, and ſhew to o be of feodal ori inal. 
"3 inen . 11 STI Des ,1 vin TINT 3117 


auT. 4 
_ Alps wete gin mere Watte! granted by the te- 
nant to his lord, in times of difficulty and diſtreſs ; but in pro- 
ceſs of time they grew to be conſidered as a matter of right, and 
Hot of diſcretion. Theſe aids were principally three: firſt,” to 
ranfom the lord's perf n, if taken prifoner ; a neceſſary conſe- 
quence of the feodal attachment and fidelity; inſomuch that the 
neglect of doing it, whenever it was in the vaſal's power,” was, 
by the ſtrict rigour of the feodal law, an abſolute forfeiture of his 
eſtate P. Secondly, to make the lord's eldeſt ſon a knight; a mat- 
ter that was formerly attended with; reat ceremony, pomp, and 
expenſe. This aid could not be demanded till the heir was fiſteen 
years old, or capable of bearing arms * : the intention of it be· 
ing to breed up the eldeſt ſon, and heir apparent of the ſeignory, 
0 deeds of arms and thivalry,' for the better defence of the na! 
tion. Thirdly, to marty the lord's eIdeſt ns ni giving her 
4 ſültable porta: For daughters portions were in thoſe Gays 
Aach fender; few lords being able to'fave Bach out of cheit 
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income for this purpoſe; nor could they acquire money by other 
means, being wholly converſant in matters of arms; nor, by 

x the nature of their tenure, could they charge, their lands. with 

| 5 this, or any other incumbrances. From bearing their proportion 

ih = to theſe aids no rank or profeſſion was exempted : and therefore 

even the monaſteries, till the time of their diſſolution, contri- 
buted to the knighting of their founder's male heir (of whom 
their lands were holden) and the marriage of his female deſcend- 
ants*, And one cannot but obſerve, in this particular, the great 

il + reſemblance which the lord and vaſal of the feodal law bore to 

: the patron and client of the Roman republic; between whom 

. alſo there ſubſiſted a mutual fealty, or engagement of defence 

| and protection. With regard to the matter of aids, there were 

| three which were uſually raiſed by the client; viz, to marry the 

. patron's deuter; to pay his debts; and to redeem his r 


from captivity *. 


Bu r beſides theſe antient feodal aids, the tyranny of lords 
a buy degrees exacted more and more; as, aids to pay the lord's 
debts, (probably in imitation of the Romans) and aids to enable 
him to pay aids or reliefs to his ſuperior lord ; from which laſt 
indeed the king's tenants in capite were, from the nature of 
their tenure, excuſed, as they held immediately of the king whb 
had no ſuperior. To prevent this abuſe, king John's magna carta 
ordained, that no aids be taken by the king without conſent of 
parliament, nor in any wiſe by inferior lords, ſave only the three 
antient ones above-mentioned. But this proviſion was omitted in 
Henry III's charter, and the ſame oppreſſions were continued till 
the 25 Edw. I; when the ſtatute called confirmatio chartarum was 
_ enacted ; which in this reſpect revived king John's charter, by 
ordaining that none but the antient aids ſhould be taken. But 
though the ſpecies of aids was thus reſtrained, yet the quantity 


| r Philips's life of Pole. I. 223. folutionem gratuitam pecuniam erogarent ; et 
8 Erat autem haec inter utroſque afficiorum ab boſtibus in bello captos redimerent. Paul. 
| | viciſſitudo, — ut clientes ad collocandas ſenato- Manutius de ſenatu Romano. c. 1. 

| | o Fun filias de ſuo cenferrent ; in aeris alieni diſ- © cap. 12. 15. 
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of each aid remained arbitrary and uncertain. King John's char- 

ter indeed ordered, that all aids taken by inferior lords ſhould be C 
reaſonable ®; and that the aids taken by the king of his tenants. 

in cupite ſhould be ſettled by parliament v. But tt ey were never 
completely aſcertained and adjuſted till the ſtatute Weſtm. 1. 

3 Edw. I. c. 36. which fixed the aids of inferior lords at twenty : 
ſhillings, or the ſuppoſed twentieth part of every knight's fee, 4 
for making the eldeſt fon a knight, or marrying the eldeſt daugh- 

ter; and the ſame was done with regard | to the king s tenants 12 

capite by ſtatute 25 Edw. III. c. 11. The other aid, for ranſom 

of the lord's perſon, being not in it's nature capable of any cer- | 

tainty, 1 was therefore never aſcertained. 


1 


2. REI 15 F, elbe was before hd as incident to | 
every feodal tenure, by way of fine or compoſition with the lord - 
for taking up the eſtate, which was lapſed or fallen in by the 
death of the laſt tenant. But, though reliefs had their original F : 
while feuds were only life-eſtates, yet they continued after feuds 

became hereditary ; and were therefore looked upon, very juſtly, 
as one of the greateſt grievances of tenure : eſpecially when, at 

the firſt, they were merely arbitrary and at the will of the lord; 

ſo that, if he pleaſed to demand an exorbitant relief, it was in 

effect to diſinherit the heir *. The Engliſh ill brooked this con- 

ſequence of their new adopted policy ; and therefore William the 

conqueror by his laws? aſcertained the relief, by directing (in imi- 

tation of the Daniſh heriots) that a certain quantity of arms and 

habiliments of war ſhould be paid by the earls, barons, and va- 

vaſours reſpectively; and, if the Nite had no arms, they ſhould 
pay 100 5. William Rufus broke through this compoſition, and 

again demanded arbitrary uncertain reliefs, as due by the feodal 

laws; thereby in effect obliging every heir to new-purchaſe or 

redeem his land *: but his brother Henry I. by the charter before 
mentioned reſtored his father's law; and eh that the relief 

* cap. 18. fins. 0h #4 ye 22, 23, 24. Hom 
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to be paid ſhould be according to the law fo eſtabliſhed, and; not 
an arbitrary redemption . But afterwards, when, by an ordinance 


in 27 Hen. II. called the aſſiſe of arms, it was provided that every C: 
man's armour ſhould deſcend to his heir, for detence of the realm; _— 
andi it thereby became impracticable to pay theſe acknowlege- "if 

ments in arms, according to the laws of the conqueror, the com- 4 

poſition was univerſally accepted of 100 5. for every knight's fee; =_ 

as we find it ever after eſtabliſhed *, But it muſt be remembered, _ 

that this relief was only then payable, if the heir at the death of 9 

N W had attained his full * of one and pine ey | 1 

. e ell n was a a 3 = incident t to the | | 1 

king s tenants in capite, and not to thoſe who held of inferior or _ 

| - meſne lords. It was a right which the king had, when any of 1 


his tenants 27: capite died ſeiſed of a knight's fee, to receive of the 
heir (provided he were of full age) one whole year's profits of the 
lands, if they were in immediate poſſeſſion; and half a year's 
profits, if the lands were in reverſion expectant on an eſtate for 
life. This ſeems to be little more than an additional relief: but Lo 
grounded upon this feodal reaſon ; that, by. the antient law of 
feuds, immediately upon a death of a vaſal the ſuperior was in- 
titled to enter and take ſeiſin or poſſeſſion of the land, by way of 
| | protection againſt intruders, till the heir appeared to claim it, and 
| receive inveſtiture: and, for the time the lord ſo held it, he was 
| entitled to take the profits ; and, unleſs the heir claimed within a 
| year and day, it was by the ſtrict law a forfeiture *. This practice 
| 1 2 however ſeems not to have long obtained in England, if ever, 
with regard to tenures under inferior lords; but, as to the king 8 
3 tenures in capite, this prima ſeiſina was expreſſly declared, under 
5 HFenry III and Edward II, to belong to the king by prerogative, 
. . in contradiſtinction to other lords. And the king was intitled 
to enter and receive the whale profits of the land, till nn was 
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'a G Hare 1 non aer terras TRL feut * 8 J. . c. 4. Lit. $. 112. 
1 faciebat tempore fratris met, ſed legitima Liu, . 
juſta relevatione relevatit cam. (7 Gat. * Feud. J. 2. l. 24. 
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female of fourteen: et, if ſhe was then un 
the lord once had her in ward, he might keep her ſo till ſixteen, 
by virtue of the ſtatute of Weſtm. 1. 3 Edw. I. c. 22. the two 


Ch. S. f Tax rin 6's. 67 
ſued; which ſuit being commonly within, a year and day next 
after the death of the tenant, therefore the king uſed to take at 
an average the it fruits, that is to ſay, one year's profits of the 
land . And this afterwards gave a handle to the popes, who 
claimed to be feodal lords of the church, to claim in like man- 
ner from every clergyman in England the firſt year's profits of 


8 ns mn td wey of r or firſt fruits. wottitor 
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10 4. T H-E8E payments were dy! due if the Beif warf full 


age; but if he was under the age of twenty ones being a male, 
or fourteen, being a female s, the lord was intitled to the ward- 


. ſhip of the heir, and was called the guardian in chivalry. This 
wardſhip conſiſted in having the cuſtody of the body and lands 
of ſuch heir, without any account of the profits, till the age of 


twenty one in males, and ſixteen in females. For the law ſup- 
poſed the heir- male unable to perform knight - ſervice till twenty 
one; but as for the female, ſhe was ſuppoſed capable at fourteen 


to marry, and then her huſband might perform the ſervice. The 


lord therefore had no wardſhip, if at the death of the anceſtor 
the heir- male was of the full age of twenty * or the heir- 
fourteen, and 


additional years being given by we ann . no Pony reaſon | 


bur mine to beck the lord *. 1 


7 L + S 


1 His wardſhip, ſo far as it relates; to td: chang it was T7 
nor could be part of the law of feuds, ſo long as they were 


f * temporary, or for life only; yet, when they became 


hereditary, and did conſequently often deſcend upon infants, WHO 
by reaſon of their age could neither perform nor ſtipulate for the 
ſervices of the feud, does not ſeem upon feodal principles to have 
been unreaſonable. For the wardſhip of the land, or cuſtody of 
the feud, was retained by the lord, that he might out, of the 
profits thereof provide a Bt $i geeſe ta ſupply. the WHALE; ervices, 


1 Staundf. Prerog. R * Ibid. 8 NE 
'# Latt. 5. 13. : „ | till 
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till he ſhould be of age to perform them himſelf. And, if we 
conſider a feud in it's original import, as a ſtipend, fee, or reward 
for actual ſervice, it could not be thought hard that the lord 
- ſhould withhold the ſtipend, fo long as the ſervice was ſuſpended. 
Though undoubtedly to our Engliſh anceſtors, where ſuch ſti- 
. pendiary donation was a mere ſuppoſition or figment, it carried 
| abundance of hardſhip; and accordingly it was relieved by the 
* charter of Henry I before-mentioned, which took this cuſtody _ 
| Wo from the lord,. and ordained that the cuſtody, both of the land 
. and the children, ſhould belong to the widow or next of kin. 
But this noble immunity did not continue many years. 


| THE chi of the body was a conſequence of the ward- 
. ID ” ſhip of the land; for he who enjoyed the infant's eſtate was the 
| - Propereſt perſon to educate and maintain him in his infancy: and 
ll allo, in a political view, the lord was moſt concerned to give his 
tenant a ſuitable education, in order to qualify him the better to 
perform thoſe ſervices which in his maturity he was bound to 


render. 135 * —. 


WHEN the male heir arrived to the age of twenty one, or 
the heir-female to that of ſixteen, they might ſue out their livery 
or ouſterlemain *; that is, the delivery of their lands out of their 
guardian's hands. For this they were obliged to pay a fine, 
| 5 | namely, half a year's profits of the land; though this ſeems ex- 
| EO. preſſly contrary to magna carta®. However, in conſideration of 
| their lands having been ſo long in ward, they were excuſed al! 
| reliefs, and the king's tenants alſo all primer ſeiſins l. In order 
to aſcertain the profits that'aroſe to the crown by theſe fruits of 
tenure, and to grant the heir his livery, the itinerant juſtices, or 
juſtices i in eyre, had it formerly in charge to make inquiſition 
concerning them by a jury of the county *, commonly called an 
mnguifitio peſt mortem; which was inſtituted to enquire (at the, 
death of any man of fortune) the value of his eſtate, the tenure 
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by which it was holden, and who, and of what age, his heir 
was thereby to aſcertain the relief and value of the primer ſeiſin, 
or the wardſhip and livery aceruing to the king thereupon. A 
manner of proceeding that came in proceſs of time to be greatly 
abuſed, and at length an intolerable grievance; it being one of 
the principal accuſations againſt Empſon and Dudley, the wicked 

engines of Henry VII, that by colour of falſe inquiſitions' they 


compelled many perſons to ſue out livery from the crown, who 


by no means were tenants thereunto®. And, afterwards, a court 
of wards and liveries was erected *, for conducting! the ſame « en- 
quiries in a more ſolemn and legal manner. 


Wunn the heir art full age, Provided he Held a 
knight's fee, he was to receive the order of knighthood, and was 
compellable to take it upon him, or elſe pay a fine to the king. 


For, in thoſe heroical times, no perſon was qualified for deeds of | 


— 


arms and chivalry who had not received this order, which was 


conferred with much preparation and ſolemnity. We may plainly 


diſcover the footſteps of a ſimilar cuſtom in what Tacitus relates 


of the Germans, who in order to qualify their young men to 


bear arms, preſented them in a full aſſembly with a ſhield and 


lance; which ceremony, as was formerly hinted '“, is ſuppoſed to 
have been the original of the feodal knighthood d. This prero- 


gative, of compelling the vaſals to be hated] or to pay a fine, 


Vas expreſſly recognized in parliament; by the ſtatute Je militibus, 


1 Edw. II; was exerted as an expedient of raiſing money by 


' many. of our beſt princes, particularly by Edward VI and queen 
Elizabeth; but yet was the occaſion of heavy murmurs when 


_ exerted by Charles I: among whoſe many misfortunes it was, 


that neither himſelf nor his people ſeemed able to diſtinguiſh be- 
| tween the er ſtretch, and the legal exertion, of prerogative.” 


24 £64 1 * 1 | 2 «6 1 ornant. alt apud illes taga,” hit 
8 Hen. VIII. 8 46. | « primus juventae honos : ante hoc damus pars 
Vol I. pag 342. 1 oidentur; mox reipublicue. De mor. Germ. 


4 %, ipſo concilio vel principum alients „ . 14s 
« vel pater, vel propinguus, ſcuto frameagque 


However, 
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However, among the other conceſſions: made by that unhappy 


prince, before the fatal recourſe to arms, he agreed to diveſt him- | 


ſelf of this undoubted flower of his crown, and it was accord- 
ing aboliſhed by ſtatute 16 Car. I. c. 20. 


„Bor, n they came of age, there was ſtill mark 
piece of authority, which the guardian was at liberty to exerciſe 
over his infant wards ; I mean the right of marriage {marita- 


gium, as contradiſtinguiſhed from matrimonium) which in it's feo- 
dal ſenſe ſignifies the power, which the lord or guardian in ehi- 
valry had of diſpoſing of his infant ward in matrimony. For, 
while the infant was in ward, the guardian had the power of ten- 
dering him or her a ſuitable match, without d:/paragement, or 
inequality: which if the infants refuſed, they forfeited the value 
of the marriage, valorem maritagu, to their guardian”; that is, 
ſo much as a jury would aſſeſs, or any one would bona fide give 
to the guardian for ſuch an alliance *: and, if the infants mar- 
ried themſelves without the guardian's conſent, they forfeited 
double the value, duplicem valorem maritagit*. This ſeems to 
have been one of the greateſt hardſhips' of our antient tenures. 
There are indeed ſubſtantial reaſons why the lord ſhould have 
the reftraint and controll of the ward's marriage, eſpecially of his 
female ward; becauſe of their tender years, and the danger of 
ſuch female ward's intermarrying with the lord's enemy. But 
no tolerable pretence could be aſſigned why the lord ſhould have 
the ſale, or value, of the marriage. Nor indeed is this claim 


of ſtrictly feodal original ; the moſt probable account of it ſeem- 


ing to be this: that by the cuſtom of Normandy the lord's con- 
ſent was neceſſary to the marriage of his female wards ” ; which 


was introduced into England, together with the reſt of the Nor- 
man doctrine of feuds : and it is likely that the lords uſually took 


money for ſuch their conſent, fince in the often-cited charter of 
Henry the firſt, he engages for the future to, take nothing for his 
conſent ; which alſo he promiſes 3 in general to give, provideednch 


r Litt. 6. 110. 1 N © Brac. J. 8. e. 37. 8. 6. 
* Stat. Mert. c. 6. Co. Lit. 82. » Gr, Cuſt. 5 5. 


n Litt. f. 110. female 
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foemina, as Bratton more than once expreſſes it“; ai 
nothing but oo re ak was reſtrained by magna carta, they 


N 
female ward were not married to his enemy. But this, among 
other beneficial parts of that charter, being diſregarded, and 
guardians ſtill continuing to diſpoſe of their wards in a very arbi- 


trary unequal manner, it was provided by king John's great char- 


ter, that heirs ſhould be married without diſparagement, the 
next of kin having previous notice of the contract“; 


; or, as 15 


was expreſſed in the firſt draught of that charter, ita maritent 


ne diſparagentur, et per confurum propinquorum de conſanguinitate 


ſua”. But theſe provifions in behalf of the relations were omitted 
in the charter of Henry III; wherein“ the clauſe ſtands merely 
thus, «© haeredes maritentur abſque di Yparagatione ; meaning cer- 


tainly, by haeredes, heirs female, as there are no traces before this 
to be found of the lord's claiming the marriage of heirs male; 
and as Glanyil* expreſſly confines it to heirs female. But the king 


and his great lords theneeforward took a handle from the ambi- 


guity of this expreſſion to claim them both, five fit maſculus five 


and alſo, as 


thought themſelves at liberty to make all other adyantages that 
they could. And afterwards this right, of felling the ward in 


marriage or elſe receiving the price or value of it, was expreſſly 


declared by the ſtatute of Merton“; which! is the firſt direct men- 


tion of it that 1 have met with, in our own or in any other law. 


6. Anbr HER attendant or enters of tenure by Kni ght- 
ſervice was that of fines due to the lord for every alienation, when- 
ever the tenant had occaſion to make over his land to another. 
This depended'on the nature of the feodal connexion ;_ it not 
being reaſonable nor allowed, as we have before ſeen, that a feu- 
datory ſhould transfer his lord's gift to another, and ſubſtitute 
a new tenant to do the ſervice i in his own ſtead, without the con- 


ſent of the tord : and, as 5 the feodal al obligation was conlidered as 


fed edit. ee v2. 4 38. f. 1. 
Y cap. 3. ibid. 5 25 Wright. 97. STONE 
* ak. 6. $0605 | 4 20 Hen. III. c. 6. . 
3 & 19.44 Ns e 5 ; 
. reciprocal, 
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reciprocal, the lord alſo could not dlienates his ſeignory without 


the conſent of his tenant, which conſent of his "was called an 
altornmont. This reſtraint upon the lords ſoon wore away; that 
upon the tenants continued longer. For, when every thing came 


in proceſs of time to be bought and ſold, the lords would not 
grant a licence to their tenants to aliene, without a fine being 


, pald'y 3 apprehending that, if it was reaſonable for the heir to pay 
a fine or relief on the renovation of his paternal eſtate,” it was 
much more reaſonable that a ſtranger ſhould make the ſame ac! 
knowlegement on his admiſſion to a newly purchaſed feud: With 


us in England, theſe fines ſeem only to have been exacted from 
the king's tenants in capite, who were never able to aliene with. 


cout a licence: but, as to common perſons, they were at liberty, 


by magna carta, and the ſtatute of quia, emptores, (if not earlier) 
to aliene the whole of their eſtate, to be holden of the ſame lord, 
as they themſelves held it of before. But the king's tenants 2 


capite, fot being included under the general words of theſe ſta- 


tutes, could not aliene without a licence: for if they did, it was 


in antient ſtrictneſs an abſolute forfeiture of the land :; though 


ſome have imagined otherwiſe. But this ſeverity was mitigated” 
by the ſtatute 1 Edw. III. c. 12. which ordained, that in ſuch 


caſe the lands ſhould not be forfeited; but a reaſonable fine be 


paid to the king. Upon which ſtatute it was ſettled, that one 


third of the yearly value ſhould be paid for a licence of aliena-' 


tion; but, if the tenant prefumen to aliene without a licence a 
full year's value ſhould be paid”, OT RS e er 


. THe laſt We ig of tenure in chivalry was beer ; 
which is the determination of the tenure, or diſſolution of the 


mutual bond between the lord and tenant, from the extinction of 
the blood of the latter by either natural or civil means: if he 


died without heirs of his blood, or if his blood was corrupted 
and ſtained by commiſſion of treaſon or felony; whereby every in- 
heritable quality was intirely blotted out and aboliſhed. In ſuch 


C cap. 32. E 2 Inſt, 66. 
1 18 Edw. I. c. 1. | Bid. 67. | 
85 caſes 
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caſes the land eſcheated, or fell back, to the lord of 5 fee !; 
that is, the tenure was determined by breach of the original 
condition, expreſſed or implied in the feodal donation. In the 
one caſe, there were no heirs ſubſiſting of the blood of the firſt, 
feudatory or purchaſer, to which heirs alone the grant of the 
feud extended: in the other, the tenant, by perpetrating an 

atrocious crime, ſhewed that he was no longer to be truſted as a 


vaſal, having forgotten his duty as a ſubject; and therefore for- 


feited his feud, which he held under the implied condition that 
he ſhould not be a traitor or a felon. The conſequence of which 


in both caſes was, that the gift, being determined, reſulted back 


to the lord who gave it ©. 


THESE, were the principal qualities, fruits, and conſequences 
of the tenure by knight-ſervice: a tenure, by which the greateſt 
part of the lands in this kingdom were holden, and that princi- 
pally of the king in capite, till the middle of the laſt century's 
and which was created, as fir Edward Coke expreſlly teſtifies !, 


for a military purpoſe; viz. for defence of the realm by the 
king's own principal ſubjects, which was judged to be much bet- 


ter than to truſt to hirelings or foreigners. The deſcription here 
given is that of knight-ſervice proper; which was to attend the 


King in his wars. There were alſo ſome other ſpecies of knight- 


ſervice ;/ ſo called, though improperly, becauſe the ſervice or 


render was of a free and honourable nature, and equally uncer- 


tain as to the time of rendering as that of knight-ſervice proper, 
and becauſe they were attended with ſimilar fruits and conſe- 
quences. Such was the tenure by grand ſerjeanty, per magnum 


ſervitium, whereby the tenant was bound, inſtead of ſerving the 


king generally in his wars, to do ſome ſpecial honorary ſervice to 
the king in perſon ; as to carry his banner, his ſword, or the _ | 
or to be his butler, champion, or other officer, at his coronation “. 
It was in moſt other reſpects like knight- ſervice“; only he was. 


e Ea m Litt. $. 153: 
* Feud. I. 2. t. 86. 3 | llbid. J. 158. | 
1 4 Inſt. 192. 1 8 | „ | 4 

Vor. II. po —" 
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not bound to pay aid. or eſcuager; ahGwlits Anon by knight- 
ſervice paid five pounds for a relief on every knight's fee, tenant 
y grand ſerjeanity-paill one year's value of his land; were it much 
little s. Tenure by cornage, which was, to wind a horn when 
the Scots or other enemies entered the land, in order to warn the 
king's ſubjects, was (like other ſervices of the ſame nature) a 
ſpecies be WOO mar Aly . eu. 


81 20 pthc 55 521 
Tard rere bork of chivalry and grand Aa Me" 
all perſonal, and uncertain as to their quantity or duration. But, 
the perſonal attendance in knight-ſervice growing troubleſome 
and inconvenient in many reſpects, the tenants: found means of 
compounding tor it; by firſt ſending others in their ſtead, and; in 
proceſs of time making a peciiniary ſatisfaction to the lords in lieu 
of it. This pecuniary ſatisfaction at laſt came to be levied by aſ- 
ſeſſments, at ſo much for every knight's fee; and therefore this 
kind of tenure was called ſcutagium in Latin, or ſervitium ſcuti; 
fcutum being then a well-known denomination of money: and, 
in like manner it was called, in our Norman French, e/tuage;; 
being indeed a pecuniary, inſtead of a military, ſervice... The 
firſt time this appears to have been taken was in the 5 Hen. II. 
on account of his expedition to Toulouſe ; but it ſoon came; to 
be ſo univerſal, that perſonal attendance fell quite into diſuſe. 

Hence we find in our antient hiſtories that, from this period, 
When our kings went to war, they levied ſcutages on their te- 
nants, that is, on all the landholders of the kingdom, to defray 
their expenſes, and to hire troops: and theſe aſſeſſments, in the 
time of Henry II, ſeem to have been made arbitrarily and at the 
king's pleaſure. Which prerogative being greatly abuſed by his 
ſucceſſors, it became matter of national clamour; and king John 
was obliged to conſent, by his magne carta, that no ſcutage ſhould 
be impoſed without conſent of parliament *. But this clauſe. was 


omitted in his ſon Henry III's charter; where we only find', that 


Þ 2 Taft. 23990 U N Ge 2 
? Litt. S. 158. 
2 id. F. 154. 
»® bid. F. 156. 


" Nullum ſcutagium fonatur in reguo noſtre, 
niſi per commune conſilium regni mon cap. 1 2. 

Cap. 37. 
ſcutages 
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ſcutages or eſcuage ſhould be taken as they were uſed to be taken 

in the time of Henry II; that is, in a reaſonable and moderate 

manner. Vet afterwards by ſtatute 25 Edw. IL cg & G. and 
many ſubſequent ſtatutes* it was enacted, that the king ſhquld 

take no aids or taſks but by the common aſſent of the realm. 

Hence it is held in our old books, that eſcuage or ſcutage could ; 


not be levied but by conſent of parliament"; ſuch-{eutages-being 


indeed the groundwork of all rp wN — and the land- 
tax of later times. 5 1 A 


b YR 

3 

323 | If 4 HOO RT 1 3 . F. 1 
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1 ire | therofore efcnage!diffored from licht- vibe in no- 
9 thing, but as a compenſation differs from actual ſervice, knight- 
x ſervice is frequently confounded with it. And thus Littleton * 
muſt be' underſtood, when he tells us, that tenant by homage, 
: ; fealty, and eſcuage, was tenant by knight-ſervice:; that is, that 
"4 this tenure (being ſubſervient to the military policy of the nation) 
1 Was reſpected! as a tenure in chivalry*. But as the actual ſer- 
1 vice was uncertain, and depended upon emergences, ſo it wus 
1  =_ — that this pecuniary compenſation ſhould be equally un- 
1 Certain, and depend on the aſſeſſments of the legiſlature ſuited; to 
3 thoſe emergences. For had the eſcuage been a ſettled invariable 
ſum, payable at certain times, it had been neither more nor leſs 
than a mere pecuniary rent; and the tenure, inſtead of knight- 
ſervice, would have then been of another kind, called e. 
'of which we ſhall ſpeak 1 in the next nene eli 106- afl. 
+: int 6 * 
Fon hs preſent, I hs ks: to 1 N by an degene- | 
cating of knight-ſervice, or perſonal military duty, into eſcuage, 
or peeuniary aſſeſſments, all the advantages (either promiſed or 
real) of the feodal conſtitution were deſtroyed, and nothing but 
the hardſhips) remained. Inſtead of forming a national militia 
compoſed of barons, knights, and gentlemen, bound by; their 
intereſt, their honour, and their oaths, to defend their Sangrapd 
e 1 Kan * Pro Edo militari eke. 0 4 2. 
„Old Ten. fit. Eeuage. . 14. 5. 7. far 3m s © 
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country, the whole of this ſyſtem of tenures now. tended to no- 
thing elſe, but a wretched means of raiſing money to pay an ar- 
my of. occaſional mercenaries. In the mean time the families of 
all our nobility and gentry groaned under the intolerable burthens, = 
which (in conſequence of the fiction adopted after the conqueſt) = 
were introduced and laid upon them by the ſubtlety and fineſſe Wi 
of, the Norman lawyers. For, beſides the ſcutages to which they 4 
, were liable in defect of perſonal attendance, which however were 1 

1 © afleſled by themſelves in parliament, they might be called upon 

by the king or lord paramount for aide, whenever his eldeſt ſon 
was to be knighted, or his eldeſt daughter married; not to for- 

get the ranſom of his own perſon. The heir, on the death of 
his anceſtor, if of full age, was plundered of the firſt emoluments 
 arifing from his inheritance, by way of relief and primer ſeiſin; 
and, if under age, of the whole of his eſtate during infancy. 
And then, as fir Thomas Smith“ very feelingly complains; «© when 
125 came to his own, after he was out of vard/htp, his woods 
* decayed, houſes fallen down, ſtock waſted and gone, lands let 
forth and ploughed to be barren, to make amends he was yet 
to pay half a year's profits as a fine for ſuing out his AY; and 
alſo the price or value of his marriage, if he refuſed ſuch wife as 
his lord and guardian had bartered for, and impoſed upon him; 
9 or twice that value, if he married another woman. Add to this, 
95 the untimely and expenſive honour. of &ng/hthood, to make his 
poverty more cgmpletely ſplendid. * And when by theſe deduc- 
ES Hd tions his fortune was fo ſhattered and ruined, that perhaps he was 
obliged to ſell his patrimony, he had not even that poor privilege 
allowed him, without paying an exorbitant fine for a licence of 
alienation. 
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A SLAVERY ry complicated, and 18 Sende as i called - 
aloud for a remedy in a nation that boaſted of her freedom. Pal- 

liatives were from ime to time applied by ſucceſſive acts of par- 
liament, which aſſwaged ſome temporary grievances. Till at 
length the humanity of king James I conſentel © for a proper 


d Commonw. I. 3 c. 5. 4 Inft, 202. 


equivalent 


Ch. 5. 2 PHI nes, 77 
equivalent to aboliſh them all; though the plan then proceeded not 


to effect: in like manner as he had formed a ſcheme, and began 
to put it in execution, for removing the feodal grievance of heret- 
able juriſdictions in Scotland“, which has ſince been purſued 4nd 
effected by the ſtatute 20 Geo. II. c. 43.“ King James's plan for 
exchanging our military tenures ſeems to have been nearly the 
ſame as that which has been ſince purſued; only with this diffe- 
rence; that, by way of compenſation for the loſs which the crown 
and other lords would ſuſtain, an annual feefarm rent ſhould be 
ſettled and inſeparably annexed to the crown, and aſſured to the | 
inferior lords, payable out of every knight's fee within their re- 
ſpective ſeignories. An expedient, ſeemingly much better than the 
bereditary exciſe, which was afterwards made the principal equi- 
valent for theſe conceſſions. For at length the military tenures, 
with all their heavy appendages, were deſtroyed at one blow by 
the ſtatute 12 Car. II. c. 24. which enacts, that the court of 
«© wards and liveries, and all wardſhips, liveries, primer ſeiſins, 
and ouſterlemains, values and forfeitures of marriages, by rea- 
* ſon of any tenure of the king or others, be totally taken away. 
And that all fines for alienations, tenures by homage, Knights- 
Cc ſervice, and eſcuage, and alſo aids for 1 marrying the daughter 
« or knighting the ſon, and all tenures of the king ix capite, be 
#likewiſe taken away. And that all ſorts of tenures, held of the 
king or others, be turned into free and common ſocage ; fave 
66 only tenures in frankalmoign, copyholds, and the honorary ſer- 

- « vices (without the ſlaviſh part) of grand ſerjeanty. A ſtatute, 
which was a greater acquiſition to the civil property of this king- 
dom than even magna carta itſelf: fince that only pruned the 

luxuriances that had grown out of the military tenures, and 
thereby preſerved them in vigour; but the ſtatute of king Charles 

6 " extirgated the Whole, and demolithed both root and branches. 


: q Perg. of feuds, 292. ing (engen to the knight. lervice' of 


e By another ſtatute of the fame year England) i is "for ever g in Wetend. a 
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ere 


A LTH OU GH, by the means that were mentioned in 3 
14 the preceding chapter, the oppreſſive or military part of | 2 
the feodal conſtitution was happily done away, yet we are not to " 
imagine that the conſtitution itſelf was utterly laid aſide, and a 
new one introduced in it's room; fince by the ſtatute 12 Car, II. 
the tenures of ſocage and frankalmoign, the honorary ſervices of 
grand ſerjeanty, and the tenure by copy of court roll were re- 
ſerved ; nay all tenures in general, except frankalmoign, grand 
ſerjeanty, and copyhold, were reduced to one general ſpecies of 
| tenure, then well known and ſubſiſting, called free and common 
ſocage. And this, being ſprung from the ſame feodal original as 
the reſt, demonſtrates the neceſſity of fully contemplating that 
antient ſyſtem ; ſince it is that alone to which we can recur, to 
explain any ſeeming or real difficulties, that may ariſe i in our 
n mode of tenure. 


12 


bo. Tu E military tenure, or that by knight-ſervice, conviſted 91 
whom reputed the moſt free and honourable ſervices, ; but 
' which in their nature were unavoidably uncertain in reſpec to the 
time of their performance. The ſecond ſpecies of tenure, or 
free-ſocage, conſiſted alſo of free and honourable ſervices ; but 
ſuch as were liquidated and reduced to an abſolute certainty. And 
this tenure not only ſubſiſts to this day, but has in a manner ab- 
-Jorbed and ſwallowed up n the ſtatute of Charles the ſecond) 

almoſt 
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T 
almoſt e every other ſpecies of tinte. And to this we are next 
to proceed. 


II. Soc Ax, in it's moſt general and extenſive ſignification, 
ſeems to denote a tenure by any certain and determinate ſervice. 
And in this ſenſe it is by our antient writers conſtantly-put in op- 
poſition to chivalry, or knight-ſervice, where the render was pre- 
carious and uncertain. Thus Bracton®; if a man holds byar 
in money, without any eſcuage or ſerjeanty, id tenementum dict 

poteſt ſocagium: but if you add thereto any royal ſervice, 
or eſcuage to any, the ſmalleſt, amount, ** i/lud dici poterit feodum 
&* militare.” So too the author of Fleta * ; © ex donationibus, ſer- 
= 0 vitia militaria vel magnae ſerjantiae non ee oritur 
7 ir gpuoddam nomen generale, quod eft ſocagium.”” Littleton 
{I | defines it to be, where the tenant holds his tenement of t - 
mn by any certain ſervice, in lieu of all other ſervices ; ſo that they 
be not ſervices of chivalry, or knight-ſervice. And therefore af. 
terwards i he tells us, that whatſoever is not tenure in chivalry is 
1 tenure in ſocage : in like manner as it is defined by Finch“, 4 
.Y denurte to be done out of war. The ſervice muſt therefore becer- 
45 bun, in order to denominate it ſocage; as to hold by fealty and 
1 205. rent; or, by homage, fealty, and 20s. rent; or, by homage 
| and fealty without rent; or, by fealty and certain corporal fer- 
vice, as ploughing the lord's land for three days; or, by fealty 
F without any other ſervice: for al theſe are tenures in cage. 
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Bur ſocage, as was hinted in the laſt 3 is of two ſorts: 
Free- ſocage, where the ſervices are not only certain, but honour- 
able; and villen-ſocage, where the ſervices, though certain, are 
T of a Buſey nature. Such as hold by the former tenure are called 
= in Glanvil*, and other ſubſequent authors, by the name of liberi 
mn  hokemanti, or tenants in free · ſocage. ad Wr! tenure we are ai 
1. 2 2. c. 16. F. 9. 105 | {© I. Ms ones TY N 
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Us peak; and this, both in the nature of it's ſervice, and the 
fruits and conſequences appertaining thereto, was always by much 
the moſt free and independent ſpecies of any. And thetefore I 
cannot but affent to Mr Somner's etymology of the word“; who 
derives it from the Saxon appellation, e, which ſignifies liberty 
ot prioilege, and, being joined to a uſual termination, is called 
Jocage,! in Latin /ocagiam; ſignifying thereby a free or privileged 
tenure . This etymology ſeems to be much more juſt than that 
of our common lawyers in general, who derive it from foca, an 
old Latin word aches (as they tell us) a plough : for that. in 
antient time this ſocage tenure conſiſted in nothing elſe but ſer- 
vices of huſbandry, which the tenant was bound to do to his lord, 
as to plough, ſow, of reap for him; but that, in proceſs of time, 
this ſetvice was changed into an annual rent by conſent of all 
parties, and that,' in memory of it's original, it ſtill retains the 
name of Tocage or plough-ſervice®*, But this by no means agrees 
with what Littleton himſelf tells us“, that to hold by fealty only, 
without paying any rent, is tenure in ſocage; for here is plainly 
no commutation for plough-ſervice. Beſides, even ſervices, con- 
feſſedly of a military nature and original, (as eſcuage itſelf, which 
while it remained uncertain was equivalent to knight-ſervice) the 
inſtant they were reduced to a certainty changed both their name 
and nature, and were called ſocage x. It was the certainiy there - 
fore that denominated it a ſocage tenure; and nothing ſure could 
be a greater liberty or privilege, than to have the ſervice aſcer- 
tained, and not left to the arbitrary calls of the lord, as in the te- 
nures of chivalry. Wherefore alſo Britton, who deſcribes ſocage 
tenure under the name of fraunke ferme“, tells us, that they are 
« lands and tenements, whereof the nature of the fee is changed 
« by feoffment out of chivalry for certain yearly ſervices, and in 
e reſpe& whereof neither homage, ward, marriage, nor relief can 
6c be demanded.” * Which leads us alſo to another obſervation, 


k Gavdk. 1392t. * Litk. 5. TER 

i In like manner kene in hie expoſition 1 C. 118. 
of the Scots? law, title ſecage, tells us that M Litt, F. 98. 120. 
it is“ ane kind of holding of lands, quhen e. 66. | | 
«© ony man is infeft freely,” Wc, 5 that, 


| by 1H 40 1 9 5 CY | 
Ch. 888 i of TriNnGs. 1 81 


chat, if ſocage tenures were of ſuch baſe and ſervile original, It 
| is bard to account for the very great immunities which the te- 
nants of them always enjoyed; ſo highly ſuperior to thoſe of the 
tenants by chivalry, that it was thought, in the reigns of both 
Edward I and Charles II, a point of the utmoſt importance and 
value to the tenants, to reduce the tenure by knight-ſervice to 
fraunke ferme or tenure by ſocage. We may therefore, I think, 
fairly conclude in favour of Soniner's etymology, and the liberal 
extraction of the tenure in free ſoage, againſt the aner 
of Littleton himſelf. VC 


ak OS 444 

Ame this then to be the meaning of the word, it ons 
prob. that the ſocage tenures were the relics of Saxon liberty; 
retained by. ſuch perſons, as had neither forfeited them to the 
king, nor been obliged to exchange their tenure for the more 
honourable, as it was called, but at the ſame time more burthen- 
ſome, tenure of knight-ſervice. This is peculiarly remarkable in 
the tenure which prevails in Kent, called ann which is 
generally acknowleged to be a ſpecies of ſocage tenureꝰ the pre- 
 fervation whereof inviolate from the innovations of the Norman 
conqueror is a fact univerſally known. And thoſe who thus pre- 


ſeryed their liberties were ſaid to hold in free and Common "gs 


As therefore the grand criterion and Lifinguiſhing ark of 
this ſpecies of tenure are the having it's renders or ſervices aſcer- 
tained, it will include under it all other methods of holding free 
lands by certain and invariable rents and duties: and, in particu- 
. 9922 Jerjearity, tenure in bur gage, and ee 2 


"wx may remember; thet by the fintute 12 Car. IL. grand Ft 
jeanty is not itſelf totally aboliſhed, but only the laviſh: appen- 
dages belonging to it; for the honorary ſervices (ſuch as carrying 
the king's ſword or banner, officiating as his butler, carvers- Ce, 
at the coronation) are {till reſerved. Now petit Serjeanty | bears a 
great reſemblance to grand ſerjeanty; for as the, one is a perſanal, 
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ſervice,. ſo the other is a rent or render, both tending to 
purpoſe relative to the kings perſon. Petit ſerjeanty, as defing 
by Littleton l, conſiſts in holding lands of the king by the ſexvice 
of: rendering to him annually ſome ſmall implement of war, as a 
bow a ſwerds a lance, am arrow, or the like. This, he ſays . is 
but ſocage in effect; for it is no perſonal ſervice, but a certain 
rent and, We may add, it is clearly no predial ſervice, | or ſer- 
vice of the plough, hut in all reſpęcts liberum,et commune ſacagium: 
only, being held of checking, it ib by way of eminence dignihed 
with the title of parvum ſervitium regis, or petit ſerjeanty., And 
magna carta reſpects it in this light, when it enacts”, that NO 
_ wardſbip of the lands. or body ſhall be claimed by. the king in 
Feen a tenure ibhy petit ſerieanty. ne enen nemnol 1 31 
Nobls 9d1 30a bus 119} TOE WOT, 907 TENS SW noed bas 
TENUR E in drgege is deſeribed by. Glanyil', and is expreſily 
faid by. Littleton *, to be but tenure in ſocage 5 and it is where 
the king or other perſon is lord of an antient borough, in which 
the tenements are held by a rent certain“. It is indeed t 
kind of town ſocage; as common ſocage, by which other lands are 
holden, is uſually of a rural nature. A borough, as we haye fi 
merly ſeen, is diſtinguiſhed from other towns by the right. of 
ſendipg members to parliament; and, where the right of election 
is by burgage tenure, that alone is a proof of the antiquity, pf 
the borough. Tenure in burgage therefore, or burgage tenufe, 
is where holes. or lands which were formerly. the ſcite of hay ES, 
in an antient borough, are-held of; ſome lord. in common ſocage, 
by a certain eſtabliſhed rent. And theſe ſeem to have withſtood 
oa ſhock. of the Norman encroachments principally on account 


016f their inſignificancy, which made it not worth while to em- 
-)pel:ithem- to: an alteration of denen ggf nnter them put 
tagether would ſearce have amounted to a knight's 455 Besides, 
the owners of them, being chiefly artificers and perſons 9255 ed 


ang. could not with any: tolerable, means put on uch a 
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military eſtablihment, as the tenure in thivaley was. And here 
alſo We have again an imſtanee, Wheel tefure is confeſfedly in 
focage, and yet cduld not Pon bry ever have Beem hald byptvugb⸗ 
fervice; ſince tlie tłfants Mut have been ditidend ur iburghersy 
the ſituation frequently a walled tows, cher tenement à ſingle 
houſe ; ſo that none of the owners was: probably maſter of; d 
plough, or was able to uſe one; if he hd ite The free ſocage 
thetefore, in which theſe tenerneftts Are held! ſdems to Be plainly | 
rktimant 6F Saxon liberty } WHith May abſo account for tlie gleut 
Vittety of cuſtoms, affecting manyòf tiæſe tenerdents lo iheldbin an- 
tient burgage: the principal and moſt remarkable of which is that 
Latte“ eh. Bini d named irfeontratliſtin@ion as it “re to 
the Norman cuſtoms, and which'is take notice uf by Glanviliy, 
and by Littleton”; viz. that the youngeſt ſon, and not the eldeſt, 
fuccccds to the burgege tenement on the: deathiof his- father. 
For which Littleton? gives this reaſon; becauſe the youngeſt ſon, 
by reaſon of his tender age, is not ſo capable as the reſt of his 
"brethren to help himſelf. ' Other authors * have indeed given ia 
2tauch*© ſtranger reaſon for this euſtem, as if the lord of the fee 
Had antiehtly A fight to break the ſeventh eommandment with his 
teflant's wife on her weddingenight; and that therefore the tene- 
ment deſcended not to the eldeſt, but the en ſon; Wh. 
as more certainly the offspring of the tenant. But I cannot 
"Jearri; that ever this cuſtom prevailed in England, though it cer- 
kal did in Scotland, (under the name of nerobetu ot marovbeta) 
tin aböliſhed by Malcolm III“. And perhaps a more rational ac- 
count than either may be fetched (though at a ſuffioient diſtande) 
Fam thie ee er the Tartars ; among whom; accortling to 
facher Dulb4lde; this cuſtom of deſcent te che yvungeſt ſon ulſo 
e 8 That natlhb d compoſe totally ef be plrerds und herdſ- 
fa a che elder Tons,” as ſbon as they are Capable of leading 
1 ; BRAT! life; mig rate Mb their father wieh a certain 8 . 
battle; 10665 6 ſeek a new habiration/» The-yoahgeſbiſon 
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therefore, who continues lateſt with the father, is naturally the 
heir of his houſe, the reſt being already provided for. And thug 
we find that, among many other northern nations, it was the cuſ- 
tom for all the ſons but one to migrate from the father, which 
one became his heir *. So that poſſibly this cuſtom, wherever it 
prevails, may be the remnant of that paſtoral ſtate of our Britiſh | 
and. German anceſtors, which Caeſar and Tacitus deſcribe. Other 
ſj pecial cuſtoms, there are in different burgage tenures; as that, 
in ſome, the wife mall be endowed of all her huſband's tene- 
ments*, and not of the third part only, as at the common law: 
and that, in others, a man might diſpoſe of his tenements by 
will“, which, in general, was not permitted after the conqueſt 
till the. .reign of Henry the eighth; though in the Saxon times 
it was allowable*. A pregnant proof that theſe liberties. of ſo- 
cage tenure were fragments. of Saxon e is n an At 


13 213 a the. tenure in de, 8 us a ſtill ſtronger 
argument. It is univerſally known what ſtruggles the Kentiſhmen 
made to preſerve their antient liberties ; and with how much 
ſucceſs thoſe ſtruggles were attended. And as it is principally 
here that we meet with the cuſtom of gavelkind, (though it was 
and is to be found in ſome other parts of the kingdom) we may 
fairly conclude that this was a part of thoſe liberties; agreeably to 
Mr Selden's opinion, that gavelkind before the Norman conqueſt 
was the general cuſtom of the realm. The diſtinguiſhing pro- 
perties of this tenure are various: ſome of the principal are theſe; 
1. The tenant is of age ſufficient to aliene his eſtate by feoffment 
at the age of fifteen ®.. 2. The eſtate does not eſcheat in caſe of 
an attainder and execution for felony ; their maxim being, the 
« father to the bough, the ſon to the plough'.” | 3. In moſt places 


1 Pater cunts filios adultas a 2 pellebat, t In toto regno, ante ducis adventum, Fre. 
prratter anum quem haeredem' ſui juris relingue- gquens et uſitata fuit: poſtea caeteris adempta, 


bat. , (Walſingh. Upodigm. Neuſtr. c. 1.) fed: privatis quorundam locorum conſurtudinibus 
c Litt. F. 166. alibi poſtea regerminans : Cantianis ſolum inte- 
4 8.167 | | gra et inviolata remanſit. ( Analect. . Ne. 
e Wright. 172. | b Lamb. Peramb, 614. 


Stat. 32 Hen, VIII. c 29. Kitch, of Lamb. 634. e 
courts, 200. | he 
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he had a power of deviſing lands by whit; 'before the ſtatute for 
that purpoſe was made“. 4. The lende deleend, not to the eldeſt, 
youngeſt, or any one ſon only, but to all the ſons together Py 
which was indeed antiently the moſt uſual courſe” of deſcent! 111 
over England“, though in particular places particular cuſtoms 
prevailed. Theſe, among other properties, diſtinguiſhed this _ 
nure in a moſt remarkable manner: ard yet it is ſaid to be dn 

a ſpecies of a ſocage tenure, modified by the cuſtom of the Leun 
try; the lands being holden by fait of coutt and fralty, wich is 
a ſervice in it's nature certain. Wherefore, By a ehafter of king 

John', Hubert arch- biſhop of Canterbury was authorized to ex- 
change the gavelkind tenures holden of the ſee of Canterbury into 
tenures by knight- ſerviee; and by ſtatute 31 Hen. VIII. c. 3. for 
diſgavelling the lands of divers lords and gentlemen in the county 
of Kent, they are directed to be deſcendible for the future I other 
lands, which were never holden by ſervice of ſocage. Now the im- 
munities which the tenants in gavelkind enjoyed were ſuch, as 

we cannot conceive. ſhould be conferred upon mere ploughmen, 

or peaſants : from all which I think it ſufficiently clear, that te- 
nures in free ſocage are in general of a nobler original than is aſ- 


figned by ane and after A 4 Uo . W's our common 
lawyers. . 


ji = ppb thus diſtributed and 4 diſtinguiſhed # the foretal ſpecies 
of tenure in free ſocage, I proceed next to ſhew that this alſo 
partakes very ſtrongly of the feodal nature. Which may probably 
ariſe from it's antient Saxon original; ſince (as was before ob- 
ſerved”) feuds were not unknown among the Saxons, though they 
did not form a part of their military policy,” nor were drawn out 
into ſuch arbitrary conſequences as among the Normans. It ſeems 
therefore reaſonable to imagine, that ſocage tenure exiſted in 
much the ſame ſtate before the conqueſt as after; that in Kent it 
was rad tia: high hand, as our' hiſtories inform us sit was; 


8 F. N. B. 198. ooo. Car. 561, 0 Wright 211. W 4 
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and that the reſt of the Tenge tenures dicperſed through England 
eſcaped 1 the. general. fate of other property, partly out of favour 
and affection to their particular owners, and partly from their o own 
inſignificancy: ſince I do not apprehend the number of ſocage e 
tenures ſoon after the conqueſt to have been very denn 
nor. their value by any means large ; till by ſucceſſive charters of 
enfranchiſement granted to the tenants, which are Pater 
mentioned by Brittonò, thein number and value began t to ſwell fo 

far, as to make a diſtin, ay A envied, part oF, our. i 
ſyſtem of tenures. | T7 
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HoweEveR this may be, the tokens of their feodal EL] 

will evidently. appear from a ſhort compariſon of the IRS and 
13414 

conſequences: of ſocage tenure, with thoſe. of tenure ir in cl Land 3 
ing their ee or difference a as we, 8⁰ along. 


7 5 Is the Grſt place, then, work were held 7 ſuperior lords; 
of the king as lord paramount, and ſometimes of a ſabjec « or 
meſne lord between the Bog and the tenant. 4 = 
| . were F to the feadal return, render, rent,. Ir 
3 of ſome ſort or other, which aroſe from a ſuppoſition e of 
an original grant from the lord to the tenant. In the military t te- 
re, or more proper feud, this was from it's nature uncertain; 
in ſocage, which was a feud of the improper kind, it was' = 
554 fixed, and determinate, (though perhaps nothing more re than 11 5 


bare a) s and ſo continues to this day. 
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ads As 89 TH were, Eo their conſtitution, niet deen 
(over and above all other renders) to the. oath of fealty 15 Hog 
bond of obligation between the lord and tenant?. Which oath 
of fealty uſually draws after it ſuit to the.lord's court. And this 
oath every lord, of whom tenements are holden at this day, may 
and ought to call upon, his tenants to take in his court baron; if 
it be only for the reaſon uu by Littleton *, that 7 eT it be ne- 
4 E. 66. 26. 130. | 
r Litt. $.117. 131. a : WES glected, 
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glected, it will by long continuance of 1 row out of memory 


(as doubtleſs i it frequently has) whether the 6d beholden of the 


} | ze fans 
lord « or not ; and, fo he may loſe his {ei ory, andthe profit which 
accru J oem: biber onkel gener bne 


may acErue to him by 
4 1198 on ob. 50 fifk Husofliggilat 


1 Tu x tenure in ſocage was ſubject, of common right, to 


bid for knighting the ſon and marrying the eldeſt daughter: | 


ch were fixed by the ſtatute Weſtm, 1. C. 36. at 20 U. for every 
15 x — ſo held; as in Kn. pht- reite hae Maids; as In 
ade by chivalry, were tee e chercher though 
afterwards claimed as matter of right ; but were . 
the id 12 Car. II. + 7 radi wit . 
* e tr WE Toca a a en Au pdb le 
"chivalry :, but the manner of taking it is very different” Thie 
relief on a knight's fee was 5 J. of one quarter of the ſuppoſel 


value of the land; but a ſocage relief is one year's rent or ren- 
der, payable by the tenant to the lord, be the ſame either great 


or ſmall : and therefore Bracton* will not allow this to be pro- 
perly a relief, but gudedan pragſtatio loco relevii in recognition 


domini. So too the ſtatute 28 Edw. I. c. 1. declares, that a free 
ſokeman ſhall give 10 relief, but ſhall double his rent after the 


death of his anceſtor, according to that which he hath uſed to 
ay. his lord, and ſhall not be grieved above meaſure. Reliefs in 
night-ſervice were only payable, if the heir at the death of His 


13 


p over him. The ſtatute of Charles IT reſerves the relief in- 
t to ſocage tenures; and therefore, wherever lands in fee 
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Werder was of full age: but in foctge they were due; even 
bend the heir. was NG age, becauſe the lord has no ward- 
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6. PRIMER, ſeiſin Was incidens: to the king” 8 agel tenants 
in capite, as well. as to thoſe. by knight- ſervice . But tenancy in 
capite as well as primer ſeiſins, are alſo, among the other feodal 
durzhgns, ap aboliſhed by the IG For 
7. Wa R DSHIP is 5 ada incident to tenure in Wiegel but of a 
nature very different from that incident to knight- ſervice. For if 
the inheritance deſcend to an infant under fourteen, the wardſhip 
of him does not, nor ever did, belong to the lord of the fee; be- 
cauſe, in this tenure no military or other perſonal ſervice being re- 
quired, there was no occaſion for the lord to take the profits, in or- 
der to provide a proper ſubſtitute for his infant tenant: but his 
neareſt relation (to whom the inheritance cannot deſcend) ſhall be 


* 


his guardian 1 in ſocage, and have the cuſtody of his larid and body 


till he arrives at the age of fourteen. The guardian mult be ſuch a 


one, to whom the inheritance by no poſſibility can deſcend ; as was 
fully explained, together with the reaſons for-it, in the former 


book of theſe-commentaries *. At fourteen this wardſhip in ſocage 


ceaſes; and the heir may ouſt the guardian, and call him to ac- 


count for the rents and profits“: for at this age the law ſuppoſes 
him capable of chuſing a guardian for himſelf. It was in this 
particular, of wardſhip, as alſo in that of marriage, and in the 


certainty of the render or ſervice, that the ſocage tenures had fo 
much the advantage of the military ones. But as the wardſhip 


ceaſed at fourteen, there was this diſadvantage attending it ; that 


young heirs, being left at ſo tender an age to chuſe their own' 


guardians till twenty one, they might make an improvident choice. 
Therefore, when almoſt all the lands of the kingdom were turned 
into ſocage tenures, the ſame ſtatute 12 Car. II. c. 24. enacted, 
that it ſhould be in the power of any father by will to appoint a 


guardian, till his child ſhould attain the age of twenty one. And, 


if no ſuch appointment be made, the court. of chancery will fre- 


quently interpoſe, and name a guardian, to prevent an infant 1 


heir from improvidently expoſing himſelf to n, 


5. Co. in 77, e Litt. F. 123. Co. Litt. 39. 


b page 461. | 8. MaR- 
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8. MARRIAGE, or the valor maritagii, was not in ſocage 
tenure any perquiſite or advantage to the guardian, but rather the 
reverſe. For, if the guardian married his ward under the age of 
fourteen, he was bound to account to the ward for the value of 
the marriage, even tough he took nothing for it, unleſs he mar- 
ried him to advantage“. For the law, in favour of infants, is 
always jealous of guardians, and therefore in this caſe it made 
them account, not only for what they did, but alſo for what they 
might, receive on the infant's behalf; leſt by ſome colluſion the 
guardian ſhould have received the value, and not brought it to 
account: but, the ſtatute having deſtroyed all values of marriages, 
this doctrine of courſe hath ceaſed with them. At fourteen years 
of age the ward might have diſpoſed of himſelf in marriage, with- 
out any conſent of his guardian, till the late act for preventing 
clandeſtine marriages. Theſe doctrines of wardſhip and mar- 
riage in ſocage tenure were ſo diametrically oppoſite to thoſe in 
knight-ſervice, and fo entirely agree with thoſe parts of king Ed- 
ward's laws, that were reſtored by Henry the firſt's charter, as 


might alone convince us that ſocage was s of a . n chan ; 
the Nannan N | 


9. Fins s for alienations were, 1 apprehend, due for lands 
holden of the king in capite by ſocage tenure, as well as in caſe 
of tenure by knight-ſervice: for the ſtatutes that relate to this 
point, and fir Edward Coke's comment on them*, ſpeak generally 
of all tenants in capite, without making any diſtinction; though 
now all fines for alienation are aide dh the ſtatute of Chas 
hs pon | 6% „ otule 69 4 
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8 'E 80 CHEATS! are eli incident to tenure i in Men as 
they were to tenure by knight- ſervice; except only in gavelkind 
lands, which are (as is before- mentioned) ſubject to no gr 
for felony, though they are to eſcheats for want of heirs . 
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Tus much for the two ard ſpecies of ronnird, under which 
almoſt all the free lands of the kingdom were holden till the re- 
ſtoration'in 1660, when the former was aboliſhed and ſunk into 
the latter: ſo that lands of both forts are now holden by the one 
univerſal tenure of free and common W 


Tu other ! Arion of tenure, mentioned by Bracton as 
cited in the preceding chapter, is that of villenage, as contradiſ- 
tinguiſhed from /iberum tenementum, or frank tenure. And this 
(we may remember) he ſubdivides into two claſſes, pure, and pri- 
vileged, villenage: from whence have ariſen two other noone 
our modern tenures. | Pat ne! 


. 7 
; Gil 55 


n.. From the tenure of pure bana bare PINE our pre- 
ſent copybold tenures, or tenure by copy of court roll at the will 


of the lord: in order to obtain a clear idea of which, it will be 


previouſly neceſſary to take a ſhort view of the original and na- 


ture of manors. 18 


* 


ManoRs are in ſubſtance as antient as the Saxon conſtitution, 


though perhaps differing a little, in ſome immaterial circumſtan- 
ces, from thoſe that exiſt at this day.*: juſt as we obſerved of 
feuds, that they were partly known to our anceſtors, even before 


the Norman conqueſt. A manor, manerium, a manendo, 'becauſe 


the uſual reſidence of the owner, ſeems to have been a diſtrict of 
ground, held by lords -or great perſonages ; who kept in their 
own hands ſo much land as was neceſſary for the pſe of their fa- 
milies, which were called terrae dominicales, or demeſne lands; 


being occupied by the lord, or dominus manerii, and his ſervants. 
The other, or renemental, lands they diſtributed among their tenants; 
which from the different modes of tenure were called and diſtin- 


guiſhed by two different names. Firſt, So- and, or charter - land, 
which was held by deed under certain rents and free ſervices, and 


in effect differed nothing from free ſocage lands >. and from 


s Co. Cop! f. 2, & 10. 655 Co. Cop. f. 33. 


hence 


bas 
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hence have ariſen all the freehold tenants which hold of particu 
lar manors, and owe ſuit and ſervice) to the ſuame. The other 
ſpecies was called fo/t-land,” which was held by no aſſurance in 
writing, but diſtributed among the common folk or people at the 

pleaſure of the lord, and reſumed at his diſcretion; being indeed 
land held in villenage, which we ſhall preſently deſeribe more 
at large. The reſidue, of the manor, being uncultivated, was 
termed the lord's waſte, and ſerved for publie roads, and for 
common of paſture to the lord and his tenants. Manors were 
formerly called baronies, as they ſtill are lordſhips : and each lord 
or baron was empowered to hold a domeſtic court, called the 
court- baron, for redreſſing miſdemeſnors and nuſances within the 
manor, and for ſettling diſputes of property among the tenants. 

This court is an inſeparable ingredient of every manor; and if 
the number of ſuitors ſhould ſo fail, as not to leave ſufficient to 


make a jury or ASE; that i is, two tenants at the gi — 
manor r itſelf 1 18 Lol 


Brr ORE the ſtatute of quia emptores, 18 Edw. I. the king's 
greater barons, who had a large extent of territory held under 
the crown, granted out frequently ſmaller manors to inferior per- 
ſons to be held of themſelves; which do therefore now continue 
to be held under a ſuperior lord, who is called in ſuch caſes the 
lord paramount over all theſe manors: and his ſeignory is fre- 
quently termed an honour, not a manor, eſpecially if it hath be- 
longed to an antient feodal baron, or hath been at any time in the 
hands of the crown. In imitation whereof, theſe inferior lords 
began to carve out and grant to others ſtill more minute eſtates, 
to be held as of themſelves, and were ſo proceeding downwards 
in infnirum; till the ſuperior lords obſerved, that by this method 
of ſubinfeudation they loſt all their feodal profits, of wardſhips, 
marriages, and eſcheats, which fell into the hands of theſe meſne 
or middle lords, who were the immediate ſuperiors of the terre- 
tenant, or him who occupied the land. This occaſioned the ſta- 
tute of Weſtm. zi or quia emptores, 18 Edw. I. to be made; 
enten direQs, that, upon all ſales or feoffments of land, the feoffee 
| LE ſhall 
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ſhall hold the ſame, not of his immediate feoffor, but of the 
chief lord of the fee, of whom ſuch feoffor himſelf held it. And 
from hence it is held, that all manors exiſting at this day, muſt 
have exiſted by immemorial preſcription ; or at leaſt ever ſince 
f the 18 Edw. I. when the ſtatute of quia emptores was made. For 
no new manor can have been created ſince that ſtatute : becauſe 
it is eſſential to a manor, that there be tenants who hold of the 
lord, and that ſtatute enacts, that for the future no n ſhall 
create any new. tenants to hold of himſelf. 1917115 


Now ; with . to tbe folk-land, or eſtates held i in vi- 
age, this was a ſpecies of tenure neither ſtrictly feodal, Norman, 
or Saxon; but mixed and compounded of them all': and which 
alſo, on account of the heriots that uſually attend it, may ſeem 
to have ſomewhat Daniſh in it's compoſition. Under the Saxon 

government there were, as fir William Temple ſpeaks *, a ſort of 
people in a condition of downright ſervitude, uſed and employed 
In the moſt ſervile works, and belonging, both they, their child- 
ren, and effects, to the lord of the ſoil, like the reſt of the cattle 
or ſtock upon it. Theſe ſeem to have been thoſe who held what 
was called the folk-land, from which they were removeable at 
the lord's pleaſure. On the arrival of the Normans here, it ſeems 
not improbable, that they, who were ſtrangers to any other than 
a feodal ſtate, might give ſome ſparks of enfranchiſement to ſuch 
wretched perſons as fell to their ſhare, by admitting them,. as 
well as. others, to the oath of fealty; which conferred a right of 
protection, and raiſed the tenant to a kind of eſtate Juperior to 
downright ſlavery, but inferior to every other condition ', .'This 
they called villenage, and the tenants villeins, either from the 
word vis, or elſe, as fir Edward Coke tells us”, 4 villa; becauſe 
they lived chiefly in, villages, and were employed in-ruſtic works 
of the moſt ſordid kind : like the Spartan Helotes, to whom alone 
the culture of the lands was conſigned ; their rugged maſters, 
like our northern anceſtors, eſteeming war the. only Ronaurable 
employment of Mankind. 0 | 


i Wright. 215. 5 19 | Wright, 217. 2 WE 
| K Introd. Hiſt. Engl. 59. m 1 Inſt. 116. | 5 THESE 


ch. 6. | * TainGs. 93 


4 477 Py 


Tu HESE villeins, belonging princlplty to 4ords of manors, 
were either villeins regardant, that is, annexed to the manor or 
land; or elſe they were in groſs; or at large, that is, 'anflexed to 
the perſon of the lord, and transferrable by deed from one 1 
to another ®. They could not leave their lord without his 
miſſion; but, if they ran away, or were purloined from nim, 
might be claimed and recovered by action, like beaſts or other 
chattels. They held indeed ſmall portions of land by way of ſuſ- 
taining themſelves and families; but it was at the mere will of 
the lord, who might diſpoſſeſs them whenever he pleaſed; and it 
was upon villein ſervices, that is, to carry out dung, to hedge 
and ditch the lord's demeſnes, and any other the meaneſt offices: 
and their ſervices were not only baſe, but uncertain both as to 
theſe time and quantity ®. A villein, in ſhort, was in much the 
fame ſtate with us, as lord Moleſworth 4 deſcribes to be that of 
the boors in Denmark, and Stiernhook attributes alſo. to the 
traals or ſlaves in Sweden; which confirms the probability of 
em, being in ſome degree monuments of the Daniſh ty yranny. 
A villein could acquire no property either in lands or goods: but, 
if he purchaſed either, the lord might enter upon them, ouſt the 
£1 villen, and ſeiſe them to his own uſe, unleſs he contrived to diſ- 


poſe of them again before the ws had ſerfed tem; 0 the lord 5 
bad then loſt his g. eee f „ ret 


1 
B „ 1191 


ln 1 DITIG boi 
IN many. places alſo a Few was payable to the 16H „if the vil- 
| dela preſumed to marry his daughter to any one without leave 
from the lord ©: and, by the common law; the lord might alſo 
bring an action againſt the haſband for damages in thus purloin- 
ing bis property .  Pbe the children of villeins were alſo ! in the 
lame ſtate of, u with 8 "parents 3 ; whence they were 
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facere debet in craſtino, et ſemper tenebitur ad * Litt. F. 202. 
incerta. (Bracton. J. 4. tr. 1. c. 28.) 


is Iso 
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called 
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called in Latin, nativi, which gave riſe to the female appellation 
of a villein, who was called a aeife ”. In caſe:of a marriage be- 
tween, a freeman and a neife, or a villein and a freewoman, the 
iſſue followed the condition of the father, being free if he was 
free, and villein if he was villein; contrary to the maxim of the 
civil law, that partus ſeguitur venirem. But no baſtard could be 
born a villein, becauſe by another maxim of our law he is nullius 
filius; and as he can gam nothing by inheritance, it were hard 
that he ſhould 4% his natural freedom by it“. The law however 
protected the perſons of villeins, as the king's ſubjects,” againſt 
atrocious injuries of the lord: for he might not kill, or maim 
his villein? ; though he might beat him with impunity, ſince 
the villein had no action or remedy at law againſt his lord, but 
in caſe of the murder of his anceſtor, or the maim of his own. 
perſon. Neifes indeed had alſo an bh of AAS in Cade: — ; 

violated them by force *. 


_ ViLLEINS might be enfranchiſed by manumiſſion, which is 
either expreſs or implied: expreſs ; as where a man granted to 
the villein a deed of manumiſſionꝰ: implied; as where a man 
bound himſelf in a bond to his villein for a ſum of money, granted 
him an annuity by deed, or gave him an eſtate in fee, for life, or 
years* ; for this was dealing with his villein on the footing of a 
freeman; it was in ſome of. the inſtances giving him an action 
againſt his lord, and in others veſting an ownerſhip in him en- 
tirely inconſiſtent with his former ſtate of bondage. So alſo if 
the lord brought an action againſt his villein, this enfranchiſed 
him*© ; for, as the lord might have a ſhort remedy againſt his 
villein, by ſeiſing his goods, (which was more than equivalent to 
any damages he could recover) the law, which is always ready to 
catch at any thing in favour of liberty, preſumed that by bring- 
ing this action he meant to ſet his villein on e ſame ane 
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with himſelf, and therefore held it an implied manumiſſion. But, 
in caſe the lord indicted him for felony, it was otherwiſe; for the 
lord could not inflict a capital puniſhment « on his villein, e 
HN aſſiſtance of the E.. 1 NON! me v1 bowoflol s 
VILLEINS, by this ind many Saler means, in pivets of güne 
gained confiderable ground on their lords; and in aer 
ſtrengthened the tenure of their eſtates to that degree, that 
came to have in them an intereſt in many places full as good, i 
others better than their lords. For the goodnature and benevo-' 
lence of many lords of manors having, time out of tmind,” per- 
mitted their yilleins and their children to enjoy their poſſeſſions 
without interruption, in à regular courſe of deſcent, the common 
law, of Which cuſtom is the life; now gave them title to pre- 
ſcribe againſt their lords; and, on performance « of the ſame ſer- 
vices, to hold their lands, in ſpight of any determination of the 
lord's will. For, though in general they are till ſaid to hold their 
eſtates at the will of the lord, yet it is ſuch a will as is agreeable 
to the cuſtom of the manor; which cuſtoms are preſerved and 
evidenced by the rolls of the ſeveral courts baron in which they 


are entered, or kept on foot by the conſtant immemorial uſage of 


the ſeveral manors in which the lands lie. And, as ſuch tenants 
had nothing to ſhew for their eſtates but theſe cuſtoms, and ad- 


miſſions in purſuance of them, entered on thoſe rolls, or the co- 


pies of ſuch entries witneſſed by the ſteward, they now began to 


be called renants by copy of court are and their tenure itſelf 


hs * 


Tuvs copyhold tenures, as ſir Edward Coke dress 1 


very meanly deſcended, yet come of an antient houſe; for, from 


what has been premiſed it appears, that copyholders are in truth- 
no other but villeins, who, by a long ſeties of immemorial en- 
croachments on the lord, have at laſt eſtabliſhed a cuſtomary right 
to thoſe eſtates, which before were held abſolutely at the tord's 
will. Which affords 4 ſubſtantial reaſon for the Steir baer 

F. N. B. 23. REN e . 
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a 
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7 churches, or to the manors which the church had gotten ; aj a, 
ſo kept their villeins ſtill.” By theſe ſeveral means the genera- 


ject 


pecuniary quit-rent :. 


as to hedge and ditch the lord's grounds, the people are bound to cut and carry in 
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of cuſtoms that prevail in different manors, with regard both to 


deen gehe, et 30% hs ene mige ene, 


kee bee Went ede ell, net 
when, tenure 1n vilenage Was yictually abohihed, (though Copy: 


Hass SULUID 2: EF: 0 4 | . 1e 11 b 
holds were reſerved) by the ſtatute of Charles IT, there was hardly 


a pure villein left in the nation. For fir Thomas Smith teſtifies, 


. 127 neee YL ESSE. A £ s , . * ; 
that'in all his time (and he was ſecretary to Edward VI) he neyer 
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knew any villein in groſs throughout the realm; and the fi W. 
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villeins regardant that were then remaining were ſuch only as had 
. & 175 1H — 1 8 , 4 * Mrs eff „ 
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belonged to biſhops, monaſteries, or other eccleſiaſtical corpora- 


tions, in the preceding times of popery. For he tells us, that 


— 


„the holy fathers, monks, and friars, had in their confeſſions, 


Dol re n, nee, £74 IT RS 34 S 1 
1 and ſpecially in their extreme and deadly ſickneſs, convinced the 


ce 
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lai how dangerous a practice it was, for one chriſtian mag to 
F . FATS FFT O07 by littl and 
e another in bondage: ſo that temporal men, by little and 


« lit e, by reaſon of that terror in their conſciences, were glad 


to manumit all their villeins. But the ſaid holy fathers, with 


« the abbots and priors, did not in like ſort by theirs ; for they 
oþ 3-21 AT TITS I £ 1 | „ Be 3 2 | ; e 
„ alſo had a ſcruple in conſcience to empoveriſh and deſpoil the 
I iii 4. fd 2 | OE OV ET BI TT | 1 er Fif | 
«church ſo much, as to manumit ſuch as were bond to their, 


lity of villeins in the kingdom have long ago ſprouted up into 
copyholders : their perſons being enfranchiſed by marſumiſſion or 
long acquicſeence; but ther eſtates in riEneſs, retinig übe 

the fame ſervile conditions and forfeitures as before; though, 
in general, the villein ſervices are uſually commuted for a ſmall 


ö 2 * 
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Ie Commonwenlch. b, 3. c. 10. piper for theit diverfon. Re. Mae 
In ſome: manors!theicopytiolderrwere | Eagruat Cum. Middc) As in cthe kingdom 

bound to perform the, moſt feryile offices, ' of Whidab, on the laye. coaſty of Africa, 
to Jop his trees, to reap his corn, and the the king's corn from off his demefne lands, 
like; the lord uſually finding them meat and are attended by - muſic during Aff the 
and drink, and ſometimes (ag is ſtill the uſe time of their labour. (Mod. Un, Hiſt xvi. 
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A a firitier Cobh: of LW has been p rremifed, we may 
collect theſe two main, principles, 'whick'are beta to be the ſup- 8 
porters of a copyhold tenure, and without which it can hotl e 3, 
1. That the lands be parcel of, and ſituate within, that manor, 
under which it is held. 2. That they have been demiſed, | or. 
demiſable, by copy of court roll inet, For immemo- 
rial cuſtom is the life of all tenures by copy; fo that no new 
copyhold can, e ſpeaking, be granted at this day. at 

In me manors, where the cuſtom hath begs to duden the 
heir to ſucceed the anceſtor i in his tenure, the eſtates are ſtiled 
copyholds of inheritance ; in others, where the lords haye been 
more vigilant to maintain their rights, they remain copyholds for 
life only: for the cuſtom of the manor has in both caſes ſo far 
ſuperſeded the will of the lord, that, provided the ſervices be 
performed or ſtipulated. for by fealty, he cannot, in the firſt in- 
ſtance, refuſe to admit the heir of his tenant upon his death; 
nor, in the ſecond, can he remove his preſent tenant fo long as 


he lives, ws he holds 1 N the n tenure of 
his lord's will. 


run Fruits and ee oth a 1 tenure, bar it hath 
in common with free tenures, are fealty, ſervices, (as well in rents 
as, otherwiſe) reliefs, and eſcheats. The two latter belong only 
to copyholds of inheritance; the former to thoſe for life alſo. 
But, beſides theſe, copyholds have alſo heriots, wardſhip, and 
fines. Heriots, which I think are agreed to be a Daniſh MI | 
and of which we ſhall ſay more hereafter, are a render of the beſt 
beaſt or other good (as the cuſtom may be) to the lord on the 
death of the tenant. This is plainly a "ws of villein' tenure; 
there being originally leſs hardſhip in it, when all the goods and 
chattels belonged to the lord, and he might have ſeiſed them even 
in the villein's lifetime. Theſe are incident to both ſpecies of 
n but wardſhip and fines to thoſe of inheritahce only. 
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Wardſhip, in copyhold eſtates, partakes both of that in chivalry 
and that in ſocage; Like that in chivalry, the lord is the legal 


guardian; who uſually aſſigns ſome relation of the infant tenant x 


to act in his ſtead: and he, like guardian in ſocage, is account- 


able to his ward for the profits. Of fines, ſome are in the nature 

of primer ſeiſins, due on the death of each tenant, others are 
mere fines for alienation of the lands; in ſome manors only one 
of theſe: forts can: be demanded; in. ſome both, and in others 
neither. They are ſometimes arbitrary and at the will of the lord, 
ſometimes fixed by cuſtom : but, even when arbitrary, the courts. 
of law, in favour of the liberty of copyholders, have tied them 

down to be rea/onable in their extent; otherwiſe they might 
amount to a diſheriſon of the eſtate. No fine therefore is allowed 


to be taken upon deſcents and alienations, ( unlefs in particular 


circumſtances) of more than two years improved value of the 


eſtate i. From this inſtance we may judge of the favourable diſ- 
_ poſition, that the law of England (which is a law of liberty) hath 


always ſhewn to this ſpecies of tenants; by removing, as far as 
poſſible, every real badge of ſlavery from them, however ſome! 
nominal ones may continue. It ſuffered cuſtom very early to get! 
the better of the expreſs terms upon which they held their lands; 
by declaring, that the will of the lord was to be interpreted by 
the cuſtom of the manor: and, where no cuſtom has been ſuffered 
to grow up to the prejudice of the lord, as in this caſe of arbi- 
trary fines, the law itſelf interpoſes in an equitable method; and 
will not ſuffer ite lord to AY his TE ſo n as to diſinherit 
90 stemmt. „uc nis an Ht | 

o Hude much for e antient tenure of irs villonawe;" and he 
modern one of cod“ at b en ard oe lord, which is nee 
nent an n 10 Abr 29q9lhiviae Df 22116 


IV. Dunn been det ſpecies: Ci ane deſcribed bye GG 


under the name ſometimes of privileged villenage, and ſometimes 


of villeinsſacage. This, he tells us, is ſuch! as has been held-of 
12 Ch. Rep. 134. | ® N. If; 1.028. 


the 


Ch. 6. of Tu th 0s. IS 99 
the kings of England from the conqueſt Jovenenacida: ; that the 
tenants herein <villana' faciunt ſervitia, fed certa et determinata 
that chey cannot aliene or transfer their tenements by grant or 
feoffment, any more than pure villeins can; but muſt ſurrender 
them to the lord or his ſteward, to be again granted out and held 
in villenage. And from theſe ciroumſtances we may collect, that 
what he here deſcribes is no other than an exalted ſpecies of copy 
hold, ſubſiſting at this day, vz. the tenure in antient demgſue; 
to which, as partaking of the baſeneſs of villenage in the nature 
of it's ſervices, and the freedom of ſocage in their certainty, he 
Has therefore given a name es An out rr ng and mn 
1t ee N=" | * i try rind dont 
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„Kbrihr Wehe conſiſts of thoſe 1 or manors, b Which, 
though now perhaps granted out to private ſubjects, were ac- 
tually in the hands of the crown in the time of Edward the eon 
fellor, or William the conqueror; and fo appear to have been by 
the great ſurvey in the exohequer called domeſday book. The 
tenants of theſe lands, under the crown, were not all of the 
ſatne order or degree. Some of them, as Britton teſtifies“, con- 
tinued for a long time pure and abſolute villeins, dependent on 
the will of the lord: and thoſe who have ſucceeded them in their 
tenures now differ from common copyholders in only a few 
points“. Others were in great meaſure enfranchiſed by the royal 
favour: being only bound in reſpect of their lands to perform 
ſome of the better fort of villein ſervices, but thoſe determinate. 
and certain; as, to plough the king's land, to ſupply his court 
with proviſions, and the like; all of which are now changed into 
pecuniary rents: and in confideration hereof they had many im- 
munities and privileges granted to them“; as, to try the right of 
their property in a peculiar court of their own, called a court of 
antient demeſne, by a peculiar proceſs denominated a writ of right 
_ cloſe*;, not to pay toll or taxes; not to contribute to the expenſes 
of knights of che ſhire; not to be put on juries, and the lille W ig 
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1 Tn ESE tenents, therefore,” though their” ele be Abttlatelp 

* yet have an mtereſt equivalent! to à afr rechold: d: for, Wsagl 

their ſervices were of a baſe and villenous " oinat®, *, yet the te- 
nants were eſteemed in all other reſpects to be highly privileged 
\.villeins; and eſpecially 1 7 this, that their ſervices were fixed and 


- determinate, and that t hey. c could not be compelled' (like pure 
„illeins) to relingu! tl bebe geneme 155 at the lord J Will, or to Hold 
them againſt their, own : « ef deo, ays Bracton, deuntur Wer.” 


Britton alſo, from ſuch their freedom, calls them ablGkitely Jbe- 
nan, and. their tenure ſolemanries; which he deſcribes * to be 


ba . Pee and te nements, which are not held b by Knit e 


K er 


by grand ſerjeanty, nor by petit, but by mp le ferx rvices; being 
« as it were lands enfranchiſed by the Lig Fa Bis Piedetedors 
from their antient demeſne.” And the a name is alſo given 
them i in Fleta*. Hence Fitzherbert obſerves ® , that no lands are 
antient demeſne, but lands holden ; in ſocage: that is, not in free 
and common ſocage, but in this amphibious, ſubordinate elaſs, 
of villein- ſocage. And it is poſſible, that as this ſpecies of ſocage 
tenure is plainly founded, upon 5 edial ſervices, or ſervices of the 
+ it may have given caul to imagine that all ſocage te- 
nures aroſe from the ſame original; for want of diſtinguiſhing, 
with Bracton, between free · ſocage oi or ſocage of frank-tenute,%and 


1 vileigrſocase or ſocage of antient de demeſne. 1 2 
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i; „ the prijlegss Na pep as 1 the differ 
aa ee e one eſpe ecial mark. and tin Ubetüte of vil 75 ge, 
noted by Bracton and remaining to 0 this day; v 978. that they . 
not he conveyed NP 1 Man, to man by the general common law 
conveyances of feoffment, and the reſt; but muſt paſs by ſur- 
= to the lord: or his ſteward, in the Manner of common 
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copyholds: yet with this er „that, in the r of 


7 lands 1 in JE! ſne, it 1 980 uſed to ſay 0 hold at 
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brig Tu US HA we taken” a co eg view of the Fader al 
And fundamental points of tbe dodtrine of fit „both antient 
7 nd modern, in which we. cannot but f "this mutual Con- 
nexion and dependence that al "of "the i Nabe 't on each Other. 
And upon the whole it appears, that, Whatever ek anges and al- 
terations theſe 1 tenures paves in 1 8 of time undergone, from 
dhe Sante, the 12 C Car. 5 1. 9 lay tenures are now in ef- 
ni ect reduced ot, two, ſpecie ree t tenure in common e and 
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1 I, MEN TIONED lay: tenures only; ng War is tilt behind 
one other ſpecies of tenure, - reſerved by the ſtatute of Charles II, 
4 Which is of a ſpiritual, nature, and called the tenure! in frank 


ens bang 
gealmoign. i195. bag 
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V. TEN v RE in \ frankatmoign, in Aber by ons or free alms, 
18 that, whereby a religious corporation, aggregate or ſole, hold- 

bn eth lands of the donor to them and t their ſucceſſors for ever*. 
The ſervice, which they were | boun to render for theſe lands'was 
not certainly defined: but only i in | general to pray for the ſouls of 
the donor and his heirs, dead or alive; and therefore they did no 

| fealty, (which i is incident to all other ſervices but this? } becauſe 
oh -: this, divine 1 8 of a higher and more exalted flature“. 
5 ue by. Which. al wog Th wes Antient monaſteries 
and;rsl 'S $8 5 1 and by s hich the parodhial 
e nd' cledmblynaty fordattons, 

"bat them at this 9.4 ; | the owt the ſervice being upon the 
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of the church of England. It was an old Saxon tenure; and con- 
tinued under the Norman revolution, through the great refpect 
that was ſhewn to religion and religious men in antient times. 
Which is alſo the reaſon that tenants in /rantalmoign were diſ- 
charged of all other ſervices, except the trinoda neceſſitas, of re- 
pairing the highways, building caftles, and repelling invaſions ® : 


juſt as the Druids, among the antient Britons, had omnum rerum 
 immunitatem *. And, even at preſent, this is a tenure of a nature 
very diſtinct from all others; being not in the leaſt feodal, but 


merely ſpiritual. For if the ſervice be neglected, the law gives 

no remedy by diſtreſs or otherwiſe to the lord of whom the lands 

are holden; but merely a complaint to the ordinary or viſitor to 
correct it*%. Wherein it materially differs from what was called 
tenure by divine ſervice: in which the tenants were obliged to Jo 
ſome ſpecial divine ſervices in certain; as to fing ſo many maſſes, 
to dĩſtribute ſuch a fum in alms, and the like; which, being ex- 

-preflly defined and preſeribed, could with no kind of propriety 
be called ee alms ; eſpecially as for this, if unperformed, the 
lord might diſtrein, without any complaint to the viſitor*. All 
ſuch donations are indeed now out of uſe : for, ſince the ſtatute of 


 quitr'emptores, 18 BU. I. none but the king can give lands to be 


holden by this tenare*. So that 1 only mention them, becauſe 


Frankalmoign is excepted by name in the ſtatute of Charles II, 


and therefore ſubfiſts in many inſtances at this day. Which is all 
that ſhall be remarked concerning it; herewith concluding our 


obſervations on the nature of tenures. 


b Seld. Jan. 1. 42. b REL; 0 Lid. 137 
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properties of Hates. An eſtate in lands, tenements, and 
h ſignifies ſuch intereſt as the tenant hath therein: 
fo that if a man grants all bis gate in Dale to A and his heirs, 
every thing that he can poſfibly grant ſhall paſs thereby *, It is 
called in Latin, fatus ; it fignifying the condition, or circum- 
ſtance, in which the owner ſtands, with regard to his property. 
And, to aſcertain this with proper preciſion and accuracy, eſtates 
may be conſidered in a threefold view : firſt, with regard to the 
quantity of intereſt which the tenant has in the tenement : ſe- 
condly, with regard to the time at which that quantity.of intereſt 


is to be enjoyed: and, thirdly, we our to the men 1 
connexions of the tenants. 


Fixs T, with regard to the guantity of intereſt which the te- 
nant has in the tenement, this is meaſured by it's duration and 
extent. Thus, either his right of poſſeſſion is to ſubſiſt for an 
uncertain period, during his own life, or the life of another man; 
to determine at his own deceaſe, or to remain to his deſcendants 
after him: or it is circumſcribed within a certain number of 
years, months, or days: or, laſtly, it is infinite and unlimited, 
being veſted in him and his repreſentatives for ever. And this 
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occaſions the primary diviſion of eſtates, into ſuch as are Free- 
hold, and ſuch: as are 15 eſs than freehold. | | 


AN eſtate of frechold. 1 nn or Fand beben. 
is defined by Britton * to be the poſſeſion of the ſoil by a free- 
e man.” And St. Germyn tells us, "that * the pg ion of the 
&« land is called in the law of England the franktenement or free- 
« hold.” Such eſtate therefore, and no other, as requires actual 
poſſeſſion of the land, is legally ſpeaking freebold: which actual 
poſſeſſion can, by the courſe of the common law, be only given 
by the ceremony called livery of ſeiſin, which is the ſame as the 
feodal inveſtiture. And from theſe principles we may extract this 
deſcription of a freehold ; that it is ſuch an eſtate in lands as is 
conveyed by livery of ſeiſin; or, in tenements of an incorporeal 
nature, by what is equivalent thereto. And accordingly it is laid 
down by Littleton“, that where freehold ſhall paſs, it behoveth 
to have livery of ſeiſin. As therefore eſtates of inheritance and 
eſtates for life could not by « common law be conveyed without 
livery of ſeiſin, theſe are properly eſtates of freehold ; and, as 
no other eſtates were conveyed with the ſame ſolemnity, therefore 
no others a are ah een _ — * 

Es TATES of freehold thei are divible" into o eflatey of le- 
ritance, and eſtates not of inheritance. The former are again di- 
vided into inheritances abſolute or fee- ſimple; and inheritances 
limited, one ſpecies of which we uſually: call fee- tail. 


I. TNA i in fee--ſimple (or, as he is frequently ſtiled, te- 
nant in fee) i is he that hath lands, teneinents, or hereditaments; 
to hold to him and his heirs for'ever*©; generally, abſolutely, and 
ſimply; without mentioning what heirs, but referring that to his 
own pleaſure, or to the diſpoſition of the law. The true mean- 
ing of the word fee feodum) is the ſame with that of feud or 
fief, and in it's 5 ſenſe it is taken | in contradiſtinction to 


4 LY 
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allodium ; 


allodium* ; which latter the writers on this ſubject define to be 


every man's own land, which he poſſeſſeth merely in his own - 
right, without owing any rent or ſervice to any ſuperior. This 
is property in it's higheſt degree; and the owner thereof hath 
abſolutum et directum dominium, and therefore is ſaid to be ſeiſed 
thereof abſolutely : in dominico ſuv, in his own demeſne. But feo- 
dum, or fee; is that which is held of ſome ſuperior, on condition 
of rendering him ſervice; in which ſuperior the ultimate property 
of the land reſides. And therefore fir Henry Spelman * defines a 
feud or fee to be the right which the vaſal or tenant hath in lands, 
to v/e the ſame, and take the profits thereof to him and his heirs, 
rendering to the lord his due ſervices; the mere allodial propriety 
of the ſoil always rere in the lord. This allodial property 
no ſubject in England has h; it being a received, and now unde- 
niable, principle 1 in the low: that all the dane in England are 
holden mediately or immediately of the king. The king there- 
fore only hath ab/olutum et directum dominium i: but all ſubjects 
lands are in the nature of feodum or fee; whether derived to them 
by deſcent from their anceſtors, or purchaſed for a valuable con- 
ſideration: for they cannot come to any man by either of thoſe 
ways, unleſs accompanied with thoſe feodal clogs, which were 
laid upon the firft feudatory when it was originally granted. A 
ſubje& therefore hath only the uſufruct, and not the abſolute pro- 
perty of the ſoil; or, as fir Edward Coke expreſſes it *, he hath 
dominium utile, but not dominium directum. And hence it is that, 
in the moſt ſolemn acts of law, we expreſs the ſtrongeſt and higheſt 
eſtate, that any ſubject can have, by theſe words; © he is ſeiſed 
thereof in his demeſne,. as of fee.” It i is a man's demeſne, domi- 
nicum, or property, fince it belongs to him and his heirs for ever: 
yet this dominicum, property, or demeſne, is ſtrictly not abſolute 
or allodial, but qualified or feodal: it is his demefne, 45 of fee; 
that is, it is not purely and fimply his own, fince it is held of a 
ſuperior lord, in whom the ultimate property reſides, _ 
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Tur s is the primary ſenſe and acceptation of the word fee. 
But (as fir Martin Wright very juſtly obſerves!) the doctrine, 
r that all lands are holden,” having been for ſo many ages. a fixed 
and undeniable axiom, our Engliſh lawyers do very rarely (of 
late years eſpecially) uſe the word fee in this it's primary original 
ſenſe, in contradiſtinction to a/lodium or abſolute property, with 
which they have no concern; but generally uſe it to expreſs the 
continuance or quantity of eſtate. A ee therefore, in general, 

ſignifies an eſtate of inheritance; being the higheſt and moſt ex- 
tenſive intereſt that a man can have in a feud : and, when the 
term is uſed ſimply, without any other adjunct, or has the adjunct 
of ſimple annexed to it, (as, a fee, or a fee-ſimple) it is uſed in 
contradiſtinction to a fee conditional at the common law, or a 
fee · tail by the ſtatute; importing an abſolute inheritance, clear 
of any condition, limitation, or reſtrictions to particular heirs, 
but deſcendible to the heirs general, whether male or female, 
lineal or collateral. And in no other ſenſe than this is the s 
ſaid to be ſeiſed i in fee, he being the feudatory of no man“ 


Takixe en fee for the future, unleſs where otherwile 
explained, in this it's ſecondary ſenſe, as a ſtate of inheritance, 
it is applicable to, and may be had in, any kind of hereditaments 
either corporeal or incorporeal *. But there is this diſtinction be- 
tween the two ſpecies of hereditaments ; that, of a corporeal i in- 
heritance a man ſhall be ſaid to be ſeiſed in bis demeſne, as of fee; 
of an incorporeal one he ſhall only be ſaid to be ſeiſed as of fee, 
and not in his demeſne*. For, as incorporeal hereditaments are 
in their nature collateral to, and iſſue out of, lands and houſes?, 
their owner hath no property, daminicum, or demeſne, in the thing 
itſelf, but hath only ſomething derived out of it; reſembling the 
fervitutes, or ſervices, of the civil law. The dominicum or pro- 
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perty is frequently in one man, while the appendage or ſervice is 


in another. Thus Gaius may be ſeiſed as gf fee, of a way going 
over the land, of Which Titius i is ſeiſed 7 in his demeſne as 9. fee, 


THE ede of inberitinbe of lands and tenements is ge- 
nerally veſted and reſides in ſome perſon or other ; though divers 
inferior eſtates may be carved out of it. As if one grants a leaſe 
for twenty one years, or for one or two lives, the fee-ſimple re- 
mains veſted in him and his heirs; and after the determination 
of thoſe years or lives, the land reverts to the grantor or his heirs, 
who ſhall hold it again in fee · ſimple. Vet ſometimes the fee may 
be in abeyance, that is (as the word ſignifies) in expectation, re- 
membrance, and contemplation in law; there being no perſon in 
eſſe, in whom it can veſt and abide: though the law conſiders it 
as always potentially exiſting, and ready to veſt whenever a pro- 
per owner appears. Thus, in a grant to John for life, and after- 
wards to the heirs of Richard, the inheritance is plainly neither 
granted to John nor Richard, nor can it veſt in the heirs of Ri- 
chard till his death, nam nemo eſt haeres viventis it remains 
therefore in waiting, or abeyance, during the life of Richard *, 
This is likewiſe always the caſe of a parſon of a church, who 
hath only an eſtate therein for the term of his life: and the in- 
heritance remains in abeyance*. And not only the fee, but the 
freehold alſo, may be in abeyance; as, when a parſon dies, the 
freehold of his glebe i is in abeyance, until a ſucceſſor be named, 
and then it veſts in the ſucceſſor 77 


THe word, heirs, is neceſſary in the grant or donation in or- 
der to make a fee, or inheritance. For if land be given to a'man 
for ever, or to him and his aſſigns for ever, this veſts in him but 
an eſtate for life. This very great nicety about the inſertion of 
the word * heirs” in all feoffments and grants, in order to veſt a 
fee, is plainly a relic of the feodal ſtrictneſs: by which we may 
remember it was required, that the form of the denstia Goule 
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be punctually purſued ; or that, as Crag * expreſſes it, in the words 
of Baldus, “ donationes fint ſtricti Juris, ne quis Plus danafſe Prae- 
« ſumatur quam in donatione expreſſerit.” And therefore, as the 
perſonal abilities of the donee were originally ſuppoſed to be the 
only inducements to the gift, the donee's eſtate in the land ex- 
tended only to his own perſon, and ſubſiſted no longer than his 
life; unleſs the donor, by an expreſs proviſion i in the grant, gave 
Ita longer continuance, and extended it alſo to his heirs. | But 

this rule is now ſoftened by many exceptions. 8 


Fo R, I. It Joes not extend to deviſes by will; in blieb, as 
they were introduced at the time when the feodal rigor was apace 
wearing out, a more liberal conſtruction is allowed: and there- 
fore by a deviſe to a man for ever, or to one and his aſſigns for 
ever, or to one in fee-ſimple, the deviſee hath an eſtate of inhe- 
ritance ; for the intention of the deviſor is ſufficiently plain from 
the words of perpetuity annexed, though he hath omitted the 
legal words of inheritance. But if the deviſe be to a man and 
his aſſigns, without annexing words of perpetuity, there the de- 
viſee ſhall take only an eſtate for life; for it does not appear that 
the deviſor intended any more. 2. Neither does this rule extend 
to fines or recoveries, conſidered as a ſpecies of conveyance; for 
thereby an eſtate in fee paſſes by act and operation of law with- 
out the word „ heirs:” as it does alſo, for particular reaſons, by 
certain other methods of conveyance, which have relation to a 
former grant or eſtate, wherein the word © heirs” was exprefled*. 

. In creations of nobility by writ, the peer ſo created hath an 
: nhoritance in his title, without expreſſing the word, „ heirs;” 
for they are implied in the creation, unleſs it be otherwiſe ſpe- 
cially provided : but in creations by patent, which are Aericti 
juris, the word heirs” muſt be inſerted, otherwiſe there is no 
Inheritance. 4. In grants of lands to ſole corporations and their 
ſucceſſors, the word « ſucceſſors” ſupplies the place of © heirs ;' 
for as heirs take from the anceſtor, ſo doth the ſucceſſor from 
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the predeceſſor. Nay, in a grant to a biſhop, or other ſole ſpi- 
ritual corporation, in frankalmorign, the word «« frankalmoign” ſup- 
plies the place of both . heirs” and « ſucceſſors,” ex vs ttrmini ; 
and in all theſe caſes a fee-limple veſts in ſuch ſole corporation. 
But, in a grant of lands to a corporation aggregate, the word 
« ſucceſſors” is not neceſſary, though uſually inſerted : for, albeit 
ſuch ſimple grant be ſtrictly only an eſtate for life, yet, as that 
corporation never dies, ſuch eſtate for life is perpetual, or equi- 
valent to a fee-ſimple, and therefore the law allows it to be one!. 
Laſtly, in the caſe of the king, a fee-ſimple will veſt in him, 
without the words “ heirs” or ſucceſſors” in the grant; partly 
from prerogative royal, and partly from a reaſon ſimilar to the 
laſt, becauſe the king in judgment of law never dies*. But the 
general rule is, that the word“ heirs” iS ern the to create an 
eſtate of inheritance. | 

II. Wr are next to conſider limited fees, or ſuch eſtates of in- 
| heritance as are clogged and confined with conditions, or quali- 
fications, of any ſort. And theſe we may divide into two ſorts: 
1. Qualified, or baſe fees; and 2. Fees conditional, ſo called at 


the common law; and afterwards fees tail, in conſequence of the 


ſtatute de donis. 


15 A BASE, or qualified, fee is ſuch a one as has a qualifcs- 
tion ſubjoined thereto, and which muſt be determined whenever 
the qualification annexed to it is at an end. As, in the caſe of a 
grant to A and his heirs, tenants of the manor of Dale; in this 
inſtance, whenever the heirs of A ceaſe to be tenants of that 
manor, the grant is intirely defeated. So, when Henry VI granted 
to John Talbot, lord of the manor of Kingſton-Lifle in Berks, 
that he and his heirs, lords of the faid manor, ſhould be peers of 
the realm, by the title of barons of Liſle ; here John Talbot had 

a baſe or qualified fee in that dignity ©; and the inſtant he or his 
| heirs quitted the ſeignory of this manor, the oiginity: was at an 


See Vol. I. pag. 484. | © Co. Litt. 27. 


Wo end. 


* id. 249. 
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end, This eſtate is a fee, becauſe by poſſibility it may endure 
for ever in a man and his heirs; yet as that duration depends 
upon the concurrence of collateral circumſtances, ' which qualif 7 


and debaſe the purity of the donation, it is een A quali 
or ' baſe fee. 


2. A CONDITIONAL fee, at the common law, was a fee 
reſtrained to ſome particular heirs, excluſive of others: donatio 
* ftrieta et coarctata“; ficut certis haereaibus, quibuſdam a ſucceſſione 
« exclufis :” as, to the heirs of @ man's body, by which only his 
lineal deſcendants were admitted, in excluſion of collateral heirs; 
or, to the heirs male of his body, in excluſion both of collaterals, 
and lineal females alſo. It was called a conditional fee, by reaſon 
of the condition expreſſed or implied in the donation of it, that 
if the donee died without ſuch particular heirs, the land ſhould 
revert to the donor. For this was a condition annexed by law to 
all grants whatſoever; that on failure of the heirs ſpecified in the 
grant, the grant ſhould be at an end, and the land return to it's 
antient proprietor *. Such conditional fees were ſtrictly agreeable 
to the nature of feuds, when they firſt ceaſed to be mere eſtates 
for life, and were not yet arrived to be abſolute eſtates in fee- 
ſimple. And we find ſtrong traces of theſe limited, conditional 
fees, which could not be alienated from the lineage 8 the bt 
cen, in our earlieſt Saxon laws *. 


5 No w. with regard to the condition annexed to theſe fees by 
the common law, our anceſtors held, that ſuch a gift (to a man 

and the heirs of his body) was a gift upon condition, that it 
ſhould revert to the donor, if the donee had no heirs of his body; 
but, if he had, it ſhould then remain to the donee. They there- 
fore called it a fee- ſimple, on condition that he had iſſue. Now 
we mult obſerve, that, when any condition is performed, it is 
thenceforth intirely gone; and the thing, to which it was before 


4 Flet. J. 3. c. 3. §. 5. non vendat a Ln baeredibus ſuis, fi 2 
N Plowd. 2414. viro prohibitum fit, qui eam ab initis acguiſi- 
* Si guis terram haereditariam bateat, eam vit, ut ita facere nequeat. LL. Aelfred. c. 37. 


annexed, 
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annexed, becomes abſolute, and wholly unconditional. So that, 
as ſoon as the grantee had any iſſue born, his eſtate was ſuppoſed 
to become abſolute, by the performance of the condition; at 
leaſt, for theſe three purpoſes: 1. To enable the tenant to allene 
the land, and thereby to bar not only his own iſſue, but alſo the 
donor of his intereſt in the reverſion s. 2. To ſubject him to for- 
feit it for treaſon: which he could not do, till iſſue born, longer 
than for his own life; leſt thereby the inheritance of the iſſue, 
and reverſion of the donor, might have been defeated*. | 3. To 
empower him to charge the land with rents, commons, and cer- 
tain other incumbrances, ſo as to bind his iſſue * And this was 
thought the more reaſonable, becauſe, by the birth of iſſue, the 
poſſibility of the donor's reverſion was rendered more diſtant and 
precarious: and hits intereſt ſeems to have been the only one which 
the law, as it then ſtood, was ſolicitous to protect; without much 
regard to the right of ſucceſſion intended to be veſted in the iſſue. 
However, if the tenant did not in fact aliene the land, the courſe 
of deſcent was not altered by this performance of the condition : 
for if the iſſue had afterwards died, and then the tenant, or ori- 
ginal grantee, had died, without making any alienation; the - 
land, by the terms of the donation, could deſcend to none but 
the heirs of his body, and therefore, in default of them, muſt have 
reverted to the donor. For which reaſon, in order to ſubject the 
lands to the ordinary courſe of deſcent, the donees of theſe con- 
ditional fee- ſimples took care to aliene as ſoon as they had per- 
formed the condition by having iſſue; and afterwards re-purchaſed 
the lands, which gave them a fee-ſimple abſolute, that would 
_ deſcend to the heirs general, according to the courſe of the com- 

mon law. And thus ſtood the old law with os. e to conditional 
fees: which things, fays fir Edward Coke“, though they ſeem 
antient, are yet neceſſary to be known; as well for the declaring 
how the common law ſtood in ſuch caſes, as for the ſake of an- 
nuities, and ſuch like inheritances, as are not within the ſtatutes 
of entail, and therefore remain as at the common law. 


5 Co. Litt. 19. 2 Inft. 233. 2 i Co. Litt. 19, 
» Co. Litt. id. 2 Inſt. 234, * 1 Inft. 19. 
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THE inconvenience, which attended theſe limited and fettered 
inheritances, were probably what induced the judges to give way 
to this ſubtle fineſſe, (for ſuch it undoubtedly was) in order to 
ſhorten the duration of theſe conditional eſtates. But, on the 
other hand, the nobility, who were willing to perpetuate their 
poſſeſſions in their own families, to put a ſtop to this practice, 
procured the ſtatute of Weſtminſter the ſecond ' (commonly 

called the ſtatute de donis conditionalibus to be made; which paid 

a greater regard to the private will and intentions of the donor, 
than to the propriety of ſuch intentions, or any public conſidera- 
tions whatſoever. This ſtatute revived in ſome ſort the antient 
feodal reſtraints which were originally laid on alienations, by 
enacting, that from thenceforth the will of the donor be obſer- 
ved; and that the tenements ſo given (to a man and the heirs of 
his body) ſhould at all events go to the iſſue, if there were any; 
or, if none, ſhould revert to the donor. 


' Upon ** conſtruction of this act of parliament, the judges 
ned that the donee had no longer a conditional fee-ſimple, 
which became abſolute and at his own diſpoſal, the inſtant any 
iſſue was born; but they divided the eſtate into two parts, leaving 
in the donee a new kind of particular eſtate, which they deno- 
minated a fee-tailm; and veſting in the donor the ultimate fee- 
ſimple of the land, expectant on the failure of iſſue; which ex- 
pectant eſtate is what we now call a reverſion®. And hence it is 
that Littleton tells us“, that tenant in fee-tail is by virtue of the 
ſtatute of Weſtminſter the ſecond. 


Having thus ſhewn the original of eſtates-tail, I now- pro- 
ceed to conſider, what things may, or may not, be entailed under 


1 13 Edw. I. c. 1. neral were cut off; being derived from the 
m The expreſſion fee-tail, or feodum tal. barbarous verb zaliare, to cut; from which 
liatum, was borrowed from the feudiſts; the French zailler and the Italian zagliare are 
(See Crag. J. 1. 7. 10. F. 24, 25.) among formed. (Spelm. 67%. 531. * 
whom it ſignified any mutilated or trunca- a 2 Inſt. 335. 
ted inheritance, from which the heirs ge- » F. 13, 
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the ſtatute de donis. Tenements is the only word uſed in the ſta- 
tote: and this fir Edward Coke? expounds to comprehend all 
corporeal hereditaments whatſoever; and alſo all incorporeal here- 
ditaments which favour of the realty, that is, which iſſue out 
of corporeal ones, or which concern, or are annexed to, or may 
be exerciſed within the ſame; as, rents, eſtovers, commons, and 
the like. Alſo offices and dignities, which concern lands, or have 
relation to fixed and certain places, may be entailed d. But mere 
perſonal chattels, which favour not at all of the realty, cannot 
be entailed. Neither can an office, which merely relates to ſuch 
perſonal chattels ; nor an annuity, which charges only-the perſon; 
and not the lands, of the grantor. But in them, if granted to a 
man and the heirs of his body, the grantee hath Mill a fee con- 
ditional at common law, as before the ſtatute; and by his aliena- 
tion may bar the heir or reverfioner*. An eſtate to a man and his 
heirs for another's life cannot be entailed *; for this is ſtrictly no 
eſtate of inheritance (as will appear hereafter) and therefore not 
within the ſtatute de donis. Neither can a copyhold eſtate be en- 
tailed” by virtue of the fatute; for that would tend to encroach 
upon and reſtrain the will of the lord: but, by the ſpecial cuſtom 
of the manor, a copyhold may be limited to the heirs of the 
body”; ; for here the. cuſtom aſcertains and interprets the lord's will. 


NexrT, as to the ſeveral ſpecies of eſtates- tail, ard nber they 
are reſpeQively created. Eſtates-tail are either genera, or ſpecial. 
Tail-general is where lands and tenements are given to one, and 
the heirs of his body begotten : which is called tail-general, becauſe, 
how often ſoever ſuch donee i in tail be married, his iflue in gene- 
ral by all and every ſuch marriage is, in ſucceffive order, capable 
of inheriting the eſtate-tail, per formam don! Tenant in tail- 
ſpecial 1 is where the gift is reſtrained to certain heirs of the do- 
nee's Woch; and does not 80 to all of them in general. And this 


1 Inſt. 19, 20. 4 2 Vern. 225. © 15 6 53 
4% Rep..33. : | t 3 Rep. 8. 
r Co. Litt. 19, 20, | v- Litt. 514,15. 


Vor. II. 5 2 | 8 may 


11 The RIGHTS Bo OE II, 


may happen ſeveral ways”, I ſhall inſtance in only one; as 
where lands and tenements are given to a man and the heirs of 
his body, on Mary his now wife to be begotten : here no iſſue can 
inherit, but ſuch ſpecial iſſue as is engendered between them two; 
not ſuch as the huſband may have by another wife: and there- 
fore it is called ſpecial tail. And here we may obſerve, that the 
words of inheritance (to him and his heirs} give him an eſtate in 
fee; but they being heirs 20 be by him begotten, this makes it a 
fee-tail; and the perſon being alſo limited, on whom ſuch heirs 
ſhall be begotten, (VIZ. Mary his preſent wife} this makes it a fee- 
tail ſpecial. 


'BsTATES, in general and ſpecial tail, are farther diverſified 
by the diſtinction of ſexes in ſuch entails ; for both of them may 
either be in tail ma/e or tail female. As if lands be given to a 
man, and his heirs male of his body begotten, this is an eſtate in 
tail male general; but if to a man and the heirs female of his body 
on his preſent wife begotten, this is an eſtate in tail female ſpecial. 
And, in caſe of an entail male, the heirs female ſhall never in- 
herit, nor any derived from them; nor, e conver/o, the heirs male, 
in caſe of a pift in tail female *. Thus, if the donee in tail male 
hath a daughter, who dies leaving a ſon, ſuch grandſon in this 
caſe cannot inherit the eſtate-tail ; for he cannot deduce his de- 
ſcent wholly by heirs male?. And as the heir male muſt convey 
his deſcent wholly by males, ſo muſt the heir female wholly by 
females. And therefore if a man hath two eſtates-tail, the one 
in tail male, the other in tail female; and he hath iſſue a daugh- 
ter, which daughter hath iſſue a ſon; this grandſon can ſucceed 
to neither of the eſtates : for he cannot t convey his deſcent wholly 
either in the male or female line *. 


As the word heirs is neceſſary to create a fee, ſo, i in farther 
imitation of the ſtrictneſs of the feodal donation, the word body, 
or ſome other words of procreation, are neceſſary to make it a 


w Litt. F. 16. 26, 275 28, 29. id. F. 24. 
* bid. F. 21, 22. * Co. Litt. 25. : 
| fee-tail, 
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fee-tail, and aſcertain to what heirs in Particular the fee is litnit- 
ted. If therefore either the words of inheritance or words of 
procreation be omitted, albeit the others are inſerted in the grant, 
this will not make an eſtate- tail. As, if the grant be to a man and 
his ſue of his body, to a man and his ſeed, to a man and his 
children, or offepring ; all theſe are only eſtates for life, there 
wanting the words of inheritance, his heirs *. So, on the other 
hand, a gift to a man, and his heirs male, or female, is an eſtate 
in fee-ſimple, and not in fee-tail; for there are no words to af- 
certain the body out of which they ſhall iſſueb. Indeed, in laſt wills 
and teſtaments, wherein greater indulgence is allowed, an 'eftate= 
tail may be created by a deviſe to a man and his ſeed, or to a man 
and his heirs male ; or r by other irregular modes of expreſſion*. : 
THERE is ſtill another ſpecies of entailed eſtates, now indeed 
grown out of uſe, yet till capable of ſubſiſting in law ; which 
are eſtates 7 in libera maritagio, or  frankmarriage. Theſe ate defi- 
ned“ to be, where tenements are given by one man to another, 
together with a wife, who is the daughter or couſin of the donor, 
to hold in frankmarriage. Now by ſuch gift, though nothing 
but the word franbmarriage is expreſſed, the donees ſhall have 
the tenements to them, and the heirs of their two bodies begot- 
ten; that is, they are tenants in ſpecial tail. For this one word, 
Frankmarriage, does ex vi termini not only create an inheritance, 
like the word frantahmoign, but likewiſe limits that inheritance; 
ſupplying not only words of deſcent, but' of procreation alſo. 
Such donees in frankmarriage are liable to no ſervice but fealty; ; 
for a rent reſerved thereon is void, until the fourth degree of con- 
ſanguinity be paſt between the iſſues of the donor and donee* ; 


THE incidents to a tenancy in tail, under the ſtatute Weſtm. 2. 
are chiefly theſe, 1. That a tenant in tail may commit waſte on 
the eſtate- tail, by felling. timber, pulling down houſes,” or the 


120010 On 20 


2 Co. Litt. 20. | 4 Litt. 5. 17. 5 

» Litt. §. 31. Co, Litt. 27. Yo © id. F. 19, 20. OE 

Co. Litt. 9. 27. BY f Co. Litt. 224. &: hs N 
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like, without being impeached, or called to account, for the ſame. 
2. That the wife of the tenant in tail ſhall have her'dower, or 
thirds, of the eſtate-tail. 3. That the huſband of a female te- 
nant in tail may be tenant by the curtęeſj of the eſtate-tail. 4. That 
an eſtate-tail may be barred, or deſtroyed, by a fine, by a com- 
mon recovery, or by lineal warranty deſcending with aſſets to the 
heir. All which will hereafter be e at large. 


Tuvs much for the nature uf eſtates-tail : the nt 
of which family law (as it is property ſtiled by Pigott®) occaſioned 
infinite difficulties and diſputes b. Children grew diſobedient 
when they knew they could not be ſet aſide: farmers were ouſted 
of their leaſes made by tenants in tail; for, if ſuch leaſes had 
been valid, then under colour of long leaſes the iſſue might have 
been virtually diſinherited: creditors were defrauded of their 
debts, for, if tenant in tail could have charged his eſtate with 
their payment, he might alſo have defeated his iflue, by mort- 
gaging it for as much as it was worth: innumerable latent entails 
were produced to deprive purchaſers of the lands they had fairly 
bought; of ſuits in conſequence of which our antient books 
are full: and treaſons were encouraged ; as eſtates-tail were not 
liable to forfeiture, longer than for the tenant's life. So that they 
were juſtly branded, as the ſource of new contentions, and miſ- 
| chiefs unknown to the common law; and almoſt univerſally con- 
ſidered as the common grievance of the realm'. But, as the no- 
bility were always fond of this ſtatute, becauſe it preſerved their 
| =O eſtates from forfeiture, there was little hope of procuring 

a repeal by the legiſlature; and therefore, by the connivance of 
an active and politic Peiner, a method was deviſed to evade it. 


Azour two hundred years intervened between the making of 
the ſtatute de donis, and the application of common recoveries to 
this intent, in the twelfth year of Edward IV: which were then 
openly declared by the Judges to be a ſufficient bar of an eſtate- 


Com. Recov. 5. o. Litt. 19. Moor. 1 56. 10 Rep 38. 
d 1 Rep. 131. "AL 
7 tail k. 
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tail k. For though the courts had, ſo long before as the reign of 
Edward III, very frequently hinted their opinion that a bar might 
be effected upon theſe principles ', yet it never was carried into 
execution; till Edward IV obſerving ® (in the diſputes between 
the houſes of York and Lancaſter) how little effect attainders for 
treaſon had on families, whoſe eſtates were protected by the ſanc- 
tuary of entails, gave his countenance to this proceeding, 'and - 
ſuffered Taltarum's caſe to be brought before the court”: wherein, 
in conſequence of the principles then laid down, it was in effect 
determined, that a common recovery ſuffered by tenant in tail 
ſhould be an effectual deſtruction thereof. What common reco- 
veries are, both in their nature and conſequences, and why they 
are allowed to be a bar to the eſtate- tail, muſt be reſerved to a 
ſubſequent enquiry, At preſent I ſhall only ſay, that they are 
fiftitious proceedings, introduced by a kind of pia fraus, to elude 
the ſtatute de dons, which was found ſo intolerably miſchievous, 
and which yet one branch of the legiſlature would not then con- 
ſent to repeal: and, that theſe recoveries, however clandeſtinely 
begun, are now become by long uſe and acquieſcence a moſt 
common aſſurance of lands; and are looked upon as the legal 
mode of conveyance, by which tenant in tail may diſpoſe of his 
lands and tenements: ſo that no court will ſuffer them to be 
ſhaken or reflected on, and even acts of parliament have By a 
ſidewind countenanced and eſtabliſned them. 


Tris expetiicns having greatly abridged eſtates-tail with re- 
gard to their duration, others were ſoon invented to ſtrip them of 
other privileges. The next that was attacked was their freedom 
from forfeitures for treaſon. For, notwithſtanding the large ad- 
vances made by recoveries, in the compaſs of about threeſcore 
years, towards unfettering theſe inheritances, and thereby ſub- 
Jeaing the TP to ws the e prince _ DOE 


= 1 — 131. 6 1 40. it. recov. in value. 19. tit. tail. 36. 
! 10 Rep. 37, 36. 5 11 Hen, VII. c. 20. 7 Hen. VIII. c. 4 
m Pigott. 8. | | 34 & 35 Hen. VIII. e. 20. 14 Eliz. c. 8. 


Year Book. 12 Edw. IV. 14. 19. Fitzh. 4 & 5 Ann. c. 16, 14 Geo. II. c. 20. 
Abr, Fit. faux recov., 20. Bro. Abr. ibid. zo. finding 
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finding them frequently re- ſettled in a fimilar manner to ſuit the 
convenience of families, had addreſs enough to procure a ſtatute?, 


whereby all eſtates of inheritance (under which general words | 


eſtates-tail were covertly included) are declared to be forfeited to 
the king 8 5 any COnVICHOR of high treaſon. 


Tur next attack which they ſuffered, in 1 order of time, was 
by the ſtatute 32 Hen. VIII. c. 28. whereby certain leaſes made 
by tenants in tail, which do not tend to the prejudice of the iſſue, 
were allowed to be good in law, and to bind the iſſue in tail. 
But they received a more violent blow, in the ſame ſeſſion of 
_ parliament, by the conſtruction put upon the ſtatute of fines , 
buy the ſtatute 32 Hen. VIII. c. 36. which declares a fine duly le- 
vied by tenant in tail to be a complete bar to him and his eie 
and all other perſons, claiming under ſuch entail. This was evi- 
dently agreeable to the intention of Henry VII, whoſe policy it 
was (before common recoveries had obtained their full ſtrength 
and authority) to lay the road as open as poſſible to the alienation 
of landed property, in order to weaken the overgrown power of 
his nobles. But as they, from the oppoſite reaſons, were not 
_ eaſily brought to conſent to ſuch a proviſion, it was therefore 
couched, in his act, under covert and obſcure expreſſions. And 
the judges, though willing to conſtrue that ſtatute as favourably 
as poſſible for the defeating of entailed eſtates, yet heſitated at 
giving fines ſo extenſive a power by mere implication, when the 
ſtatute de donis had expreſſly declared, that they ſhould ot be a 
bar to eſtates-tail. But the ſtatute of Henry VIII, when the 
doctrine of alienation was better received, and the will of the 
prince more implicitly obeyed than before, avowed and eſtabliſh- | 
ed that intention. Yet, in order to preſerve the property of the 
crown from any danger of infringement, all eſtates- tail created 
by the crown, and of which the crown has the reverſion, are 
_ excepted out of this ſtatute. And the ſame was done with re- 
gard to common recoveries, by the ſtatute 34 & 35 Hen. VIII. 
c. 20. which enacts, that no feigned recovery had againſt tenants 


? 26 Hen. VIII. c. 13. 2 4 Hen. VII. c. 24. 8 
| In 
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in tail, where the eſtate was created by the crown”, and the re- 
mainder or reverſion continues till in the crown, ſhall be of any 
force or effect. Which is allowing, indirectly and collaterally, 


their full force and effect with reſpect to ordinary eſtates tail, 


where the royal . 18 not concerned. 
* 


LASTLY, by a ſtatute of the 3 year“, all eſtates- 
tail are rendered liable to be charged for payment of debts due 
to the king by record or ſpecial contract; as, ſince, by the bank- 
rupt laws*, they are alſo ſubjected to be fold for the debts con- 
trated by a bankrupt. And, by the conſtruction put on the 
ſtatute 43 Eliz. c. 4. an appointment“ by tenant in tail of the 


lands entailed, to a charitable uſe, is good without fine or re- 
covery.” hd | CLF Y 


. 
r 


Es TrATS-T AIT, being thus by degrees unfettered, are now 
teduced again to almoſt the ſame ſtate, even before ilſue born, as 
conditional fees were in at common law, after the condition wats 
performed, by the birth of iſſue. For, firſt, the tenant in tail 

is now enabled to aliene his lands and tenements by fine, by re- 
covery, or by certain other means; and thereby to defeat the inte- 
reſt as well of his own iſſue, though unborn, as alſo of the! re- 
verfioner, except in the caſe of the crown: ſecondly, he is now 
liable to forfeit them for high treaſon: and, laſtly, he may charge 
them with reaſonable leaſes, and alſo with ſuch of his debts as 
are due to the crown on ſpecialties, or have been contracted with 
ny eee 036 in a courſe 9 Ferber commerce. 
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CHAPTER THE EIGHTH. 


Or FREEHOLDS, NOT os INHERITANCE. 


E are next to diſcourſe of ſuch eſtates of freehold, as are 
not of inheritance, but for life only. And, of theſe eſ- 
tates for life, ſome are conventional, or expreſlly created by the 
act of the parties; others merely legal, or created by conſtruc- 
tion and operation of law. We will conſider them both in 
their order. 8 $1156] 15 


I. Es TAT Es for life, expreſſly created by deed or grant, 
(which alone are properly conventional) are where a leaſe is made 
of lands or tenements to a man, to hold for the term of his.own 
life, or for that of any other perſon, or for more lives than one: 
in any of which caſes he is ſtiled tenant for life; only, when he 


holds the eſtate by the life of another, he is uſually called tenant 


pur auter vie. Theſe eſtates for life are, like inheritances, of a 
feodal nature; and were, for ſome time, the higheſt eſtate that 


any man could have in a feud, which (as we have before ſeen) 


was not in it's original hereditary. They are given or conferred 
by the ſame feodal rites and ſolemnities, the ſame inveſtiture or 
livery of ſeiſin, as fees themſelves are; and they are held by fealty, 
if demanded, and ſuch conventional rents and ſervices as the lord 
or leſſor, and his tenant or leſſee, have agreed on. 


2 Wright. 190. pag. 55. 
d Litt. F. 56. | E 
STATES 
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Es TAT Es for life may be W not only by the expreſs 
words before-mentioned, but alſo by a general grant, without 
defining or limiting any ſpecific eſtate. As, if one n to A. B. 
the manor of Dale, this makes him tenant for life ©. ' For though, 
as there are no words of inheritance, or heirs, mentioned in the 
grant, it cannot be conftrued to be a fee, it ſhall however be con- 
ſtrued to be as large an eſtate as the words of the donation will 
bear, and therefore an eſtate for life. Alſo ſuch a grant at large, 
or a grant for term of life generally, ſhall be conſtrued to be an 
eſtate for the life of the grantee *©; in caſe the grantor hath autho- 
rity to make ſuch a grant: for an eſtate for a man's own life is 
more beneficial and of a higher nature than for any other life ; 
and the rule of law 1 is, that all grants are to be taken moſt ſtrongly 
againſt the grantor , unleſs in the caſe of the king. 

8 vc eſtates for life will, generally ſpeaking, endure. as long 
as the life for which they are granted : but there are ſome eſtates 
for life, which may determine upon future contingencies, before 
the life, for which they are created, expires. As, if an eſtate be 
granted to a woman during her widowhood, or to a man until he 
be promoted to a benefice; in theſe, and fimilar caſes, whenever 
the contingency happens, when the widow marries, or when the 
grantee obtains a benefice, the reſpeCtive eſtates are abſolutely 
determined and gone *. Yet, while they ſubſiſt, they are reckoned 
_ eſtates for life; becauſe, the time for which they will endure 
being uncertain, they may by poſſibility laſt for life, if the con- 
tingencies upon which they are to determine do not ſooner hap- 
pen. And, moreover, in caſe an eſtate be granted to a man for 
his life, generally, it may alſo determine by his civil death; as 
if he enters into a monaſtery, whereby he is dead in law“: for 
which reaſon in conveyances the grant is uſually made for the 


te term of a man's natural life ;” which can only determine by 
his natural death. 


CE Co.-Litt. 44. 1 Co. Litt. 42. 3 Rep. 20. 
e Ibid. | | h 2 Rep. 48. 
Ff Ibid. 36. | | | See Vol. I. pag. 132. 
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THe incidents to an eſtate for life, are principally the follow- 
ing; which are applicable not only to that ſpecies of tenants for 
life, which are expreſſſy created by deed; but alſo to thoſe, which 
are created by act and operation of law. 


1. EveERY tenant for life, unleſs reſtrained by covenant or 
agreement, may of common right take upon the land demiſed to 
him reaſonable vers or botes'. For he hath a right to the full 
enjoyment and uſe of the land, and all it's profits, during his eſ- 
tate therein. But he is not N to cut down timber or do 
other waſte upon the premiſes ®: for the deſtruction of ſuch 
things, as are not the temporary profits of the tenement, 1s not 
neceſſary for the tenant's complete enjoyment of his eſtate ; but 
tends to the permanent and laſting loſs of the perſon entitled to 
the inheritance. | 


2. Texan for life, or his repreſentatives, ſhall not be pre- 
judiced by any ſudden determination of his eſtate, becauſe ſuch 
determination is contingent and uncertain . Therefore if a te- 
nant for his own life ſows the lands, and dies before harveſt, his 
executors ſhall have the emblements, or profits of the crop : for 
the eſtate was determined by the act of God; and it is a maxim 
in the law, that a&us Dei nemini facit injuriam. Fhe repreſenta- 
tives therefore of the tenant for life ſhall have the emblements, 
to compenſate for the labour and expenſe of tilling, manuring, 
and ſowing, the lands; and alſo for the encouragement of huſ- 
bandry, which being a public benefit, tending to the increaſe 
and plenty of proviſions, ought to have the utmoſt ſecurity and 
privilege that the law can give it. Wherefore, by the feodal law, 
if a tenant for life died between the beginning of September and 
the end of February, the lord, who was entitled to the reverſion, 
was alſo entitled to the profits of the whole year; but, if he 
died between the beginning of March and the end of Auzuſt, the 


k See pag, 35. * hd. 03 
t Co. Litt, 41. „ 
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heirs of the tenant received the whole. From hence our law of 


emblements ſeems to have been derived, but with very conſider- 
able Anprovenene, 80 it is WG, if a man be tenant for the life 


the eindleckentz. Te ſame is alſo the rule, if a life-eſtate be 
determined by the a# of law. Therefore, if a leaſe be made to 
| huſband and wife during coverture, (which gives them a deter- 
minable eſtate for life) and the huſband ſows the land, and after- 
wards they are divorced @ vinculo matrimonit, the huſband- ſhall 
have the emblements in this caſe ; for the ſentence of divorce is 
the act of law e. But if an eſtate for life be determined by the 
tenant's own at, (as, by forfeiture for waſte committed; or, if 

a tenant during widowhood thinks proper to marry) in theſe, and 
fimilar caſes, the tenants, having thus determined the eſtate by 
their own acts, ſhall not be entitled to take the emblements *. 

The doctrine of emblements extends not only to corn ſown, but 
to roots planted, or other annual artificial profit: but it is other- 
wiſe of fruit-trees, graſs, and the like; which are not planted 
annually at the expenſe and labour of the tenant, but are either 
the permanent, or natural, profit of the earth. For even when 
a man plants a tree, he ken be preſumed to plant it in con- 
| templation of any preſent profit; but merely with a proſpect of 
it's being uſeful to future ſucceſſions of tenants. The advantages 
alſo of emblements are particularly extended to the parochial 
clergy by the ſtatute 28 Hen. VIII. c. 11. For all perſons, who 
are preſented to any eccleſiaſtical benefice, of to any civil office, 
are conſidered as tenants for their own lives, unleſs the contrary 
be expreſſed i in the form of donation. 


3. A THIRD incident to eſtates for life relates to the under- 
tenants or leſſees. For they have the ſame, nay greater indul- 
gences, than their leſſors, the original tenants for life. The ſame; 
for the law of eſtovers and emblements, with regard to the tenant 


* Feud. l. 2. t. 28. 1. Co. Lite; 55. | 83 
5 Rep. 116. r Co, Litt. 55, 56. 1 Roll. Abr. 728. 
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for life, is alſo law with regard to his under-tenant, who repre- 
ſents him and ſtands in his place“: and greater; for in thoſe caſes 
where tenant for life ſhall not have the emblements, becauſe the 
eſtate determines by his own act, the exception ſhall not reach his 
leſſee who is a third perſon. As in the caſe of a woman who 
holds durante viduitate ; her taking huſband is her own act, and 
therefore deprives her of the emblements : but if ſhe leaſes her 
eſtate to an under-tenant, who ſows the land, and ſhe then mar- 
ries, this her a& ſhall not deprive the tenant of his emblements, 
who is a ſtranger and could not prevent her*. The leſſees of te- 
nants for life had alſo at the common law another moſt unreaſon- 
able advantage; for, at the death of their leſſors the tenants for 
life, theſe under-tenants might if they pleaſed quit the premiſes, 
and pay no rent to any body for the occupation of the land ſince 
the laſt quarter day, or other day aſſigned for payment of rent. 
To remedy which it is now enacted *, that the executors or 405 
miniſtrators of tenant for life, on whoſe death any leaſe determi- 
ned, ſhall recover of the leſſee a ratable proportion of rent, from 
the laſt day of payment to the death of ſuch leflor. 


Il. THE next eſtate for life 3 Is of the legal kind, as contradiſ= 


tinguiſhed from conventional; viz. that of tenant #7 fail after 
poſſibility of iſſue extinf#. This happens, where one is tenant in 
ſpecial tail, and a perſon, from whoſe body the iſſue was to ſpring, 
dies without iſſue ; or, having left iſſue, that iſſue becomes ex- 
tinct; in either of theſe caſes the ſurviving tenant in ſpecial tail 
becomes tenant in tail after poſſibility of iſſue extinct. As, where 
one has an eſtate to him and his heirs on the body of his preſent 
wife to be begotten, and the wife dies without iſſue “: in this 
caſe the man has an eſtate-tail, which cannot poſſibly deſcend to 
any one; and therefore the law makes uſe of this long periphraſis, 
as abſolutely neceſſary to give an adequate idea of his eſtate. For 
if it had called him 1 18 tenant in fee-tail ſpecial, that would 


Co. Litt. 5. we stat. 11 Geo. II. b. 19. 4-15, 
t Cro. Eliz. 461, 1 Roll. Abr * Litt. 5. 33. 
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not have diſtinguiſhed him from others; and beſides he has no 
longer an eſtate of inheritance, or fee*, for he can have no heirs, 
capable of taking per formam doni. Had it called him tenant in 
tail without iſſue, this had only related to the preſent fact, and 
would not have excluded the poſſibility of future iſſue. Had he 
been ſtiled renant in tail without poſſibility of iſſue, this would ex- 
clude time paſt as well as preſent, and he might under this de- 
ſcription never have had any poſſibility of iſſue. No definition 

therefore could fo exactly mark him out, as this of tenant 2 tail 
after paſſibility of iſſue extin&, which (with a preciſion peculiar to 
our own law) not only takes in the. poſſibility of iſſue in tail 


which he once had, but alſo ſtates that this poſlibility 1 is NOW ex- 
awer and gone. 


T7 Is eſtate muſt is created a by the a& of God, that is, by 
the death of that perſon out of whoſe body the iſſue was to ſpring; 
for no limitation, conveyance, or other human act can make it. 
For, if land be given to a man and his wife, and the heirs of 
their two bodies begotten, and they are divorced @ vinculo matri- 
moni, they ſhall neither of them have this eſtate, but be barely 
tenants for life, notwithſtanding the inheritance once veſted in 
them”. A poſſibility of iſſue is always ſuppoſed to exiſt, in law, 
unleſs extinguiſhed by the death of the parties; even though the 
donees be each of them an hundred years old *. 


THis eſtate is of an 33 nature, partaking partly of an 
eſtate-tail, and partly of an eſtate for life. The tenant is, in 
truth, only tenant for life, but with many of the privileges of a 
tenant in tail; as, not to be puniſhable for waſte, &c*: or, he 
is tenant in tail, with many of the reſtrictions of a tenant for life; 
as, to forfeit his eſtate if he alienes it in fee- ſimple“: whereas 
ſuch alienation by tenant in tail, though voidable by the iſſue, is 
no forfeiture of the eſtate to the reverſioner ; who is not con- 
cerned in intereſt, till all poſſibility of iſſue be extinct. But, in 


1 1 Roll. Rep. 184. 11 Rep. 80, Co. Litt. 27. 
Co. Litt. 28. | > tid. 28. 
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general, the law looks upon this eſtate as equivalent to an eſtate 
for life only; and, as ſuch, will permit this tenant to exchange 


his eſtate with a tenant for life; which exchange can only be 


made, as we ſhall ſee hereafter, of eſtates that are equal in their 
nature. 


III. TENANT by the curteſy of England, is where a man 
marries a woman ſeiſed of lands and tenements in fee-ſimple or 
fee-tail; that is, of any eſtate of inheritance; and has by her 
iſſue, born alive, which was capable of inheriting her eſtate. In 
this caſe, he ſhall, on the death of his wife, hold the lands for 
his life, as tenant by the curteſy of England©. 


Tris eſtate, according to Littleton, has it's denomination, 
becauſe it is uſed wenn the realm of England only; and it is 
ſaid in the mirrour®* to have been introduced by king Henry the 
firſt : but it appears alſo to have been the eſtabliſhed law of Scot- 
land, wherein it was called curialitas*: fo that probably our word 
curteſy was underſtood to fignify rather an attendance upon the 
lord's court or curtis, (that is, being his vaſal or tenant) than to 
denote any peculiar favour belonging to this iſland. And there- 
fore it is laid down? that, by having iſſue, the huſband ſhall be 
intitled to do homage to the lord, for the wife's lands, alone : 
whereas, before iſſue had, they muſt both have done it together. 
It is likewiſe uſed in Ireland, by virtue of an ordinance of king 
Henry IIT5. It alſo appears“ to have obtained in Normandy; and 
was likewiſe ufed among the antient Almains or Germans'. And 
yet it is not generally apprehended to have been a conſequence 
of feodal tenureł, though I think ſome ſubſtantial feodal reaſons 
may be given for it's introduction. For, if a woman ſeiſed of 
lands hath iſſue by her huſband, and dies, the huſband is the na- 
tural guardian of the child, and as ſuch is in reaſon entitled to 
the profits of the lands in order to maintain it: and therefore the 


e Catt: $- 28.22; * Pat. 11 H. III. m. 30. in 2 Bac. Abr. 89. 
* 61,4, I: - d Grand Conſium. c. 119. 

e Crag. /.2. f. 19. . 4. | i Lindenbrog. LL. Alman. t. 92. 
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heir apparent of a tenant by the curteſy could not be in ward to 
the lord of the fee, during the life of ſuch tenant!. As ſoon 
therefore as any child was born, the father began to havea perma- 
nent intereſt in the lands, he became one of the pares curtis, and 
was called tenant by the curteſy initiate; and this eſtate being 
once veſted in him by the birth of the child, was not liable to 


be determined by the ſubſequent death or coming of age of the 
infant. 


THERE are four requiſites neceſſary to make a tenancy by the 
curteſy ; marriage, ſeifin of the wife, iſſue, and death of the 
wife . 1. The marriage muſt be canonical, and legal. 2. The 

ſeiſin of the wife muſt be an actual ſeiſin, or poſſeſſion of the 
lands; not a bare right to poſſeſs, which is a ſeiſin in law, but 
an actual poſſeſſion, which is a ſeiſin in deed. And therefore a 
man ſhall not be tenant by the curteſy of a remainder or reverſion. 
But of ſome incorporeal hereditaments a man may be tenant by 
the curteſy, though there have been no actual ſeiſin of the wife: 
as in caſe of an advowſon, where the church has not become 
void in the life time of the wife; which a man may hold by the 
curteſy, becauſe it is impoſſible to have had actual ſeiſin of it, 
and impotentia excuſat legem . If the wife be an idiot, the huſband 
ſhall not be tenant by the curteſy of her lands; for the king by 
prerogative is entitled to them, the initant ſhe herſelf has any title: 

and fince ſhe could never be righttully ſeiſed of theſe lands, and 
the huſband's title depends entirely upon her ſeiſin, the huſband 
can have no title as tenant by the curteſy*. 3. The ifſue muſt 
be born alive. Some have had a notion that it muſt be heard to 
cry; but that is a miſtake. Crying indeed is the ſtrongeſt evi- 

dence of it's being born alive; but it is not the ou evidence f. 
The iflue alſo muſt be born during the life of the mother; for, 
if the mother dies in labour, and the Caeſarean operation is per- 
formed, the huſband in this caſe ſhall not be tenant by the cur- 


F. N. B. 143. o Co. Litt. 30. Plowd. 263. 
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teiy: becauſe, at the inſtant of the mother's death, he was 
clearly not entitled, as having had no iſſue born, but the land 
deſcended to the child, while he was yet in his mother's womb; 
and the eſtate, being once ſo veſted, ſhall not afterwards be taken 
from him *. In gavelkind lands, a huſband may be tenant by the 
curteſy without having any ifſue*. But in general there muſt be 
iſſue born; and ſuch iſſue muſt alſo be capable of inheriting the 
mother's eſtate*. Therefore if a woman be tenant in tail mak, 
and hath only a daughter born, the huſband is not thereby entitled 
to be tenant by the curteſy; becauſe ſuch iſſue female can never 
inherit the eſtate in tail male*. And this ſeems to be the true 
reaſon, why the huſband cannot be tenant by the curteſy of any 
lands of which the wife was not actually ſeiſed: becauſe, in or- 
der to intitle himſelf to ſuch eſtate, he muſt have begotten iſſue 
that may be heir to the wife; but no one, by the ſtanding rule 
of law, can be heir to the anceſtor of any land, whereof the 
anceſtor was not actually ſeiſed; and therefore, as the huſband- 
hath never begotten any iſſue that can be heir to thoſe lands, he 
ſhall not be tenant of them by the curteſy *. And hence we may 
obſerve, with how much nicety and conlideration the old rules of 
law were framed ; and how cloſely they are connected and inter- 
woven together, ſupporting, illuſtrating, and demonſtrating: one 
another. The time when the iſſue was born is immaterial, pro- 
vided it were during the coverture: for, whether it were born 
before or after the wife's ſeiſin of the lands, whether it be living 
or dead at the time of the ſeiſin, or at the time of the wife's 
deceaſe, the huſband ſhall be tenant by the curteſy Y. The huſ- 
band by the birth of the child becomes (as was before obſerved) 
_ tenant by the curteſy 727/ate*, and may do many acts to charge 
the lands; but his eſtate is not conſummate till the death of the 
wife ; which 1s the fourth and laſt requiſite to make a complete 
tenant by the curtely !. 


4 Co. Litt. 29. v Jlid. 40. 


Ibid. 30. e i, 29. 
* Litt. 5. 56. | * 1hid. 3O. 
t Co, Litt. 29. Lid. 


Il. Texant 
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Iv. Tzu an r in dower is where the 154 of a woman 
is ſeiſed of an eſtate of inheritance, and dies; in this caſe, the 
wife ſhall have the third part of all the lands and tenements 
Whereof he was ſeiſed during the coverture, to hold to herſelf 
2 the term of her natural life“. 


Down i is eld in Latin by the foreign juriſts doarium, but 
by Bracton and our Engliſh writers dus: which among the Ro- 


mans ſignified the marriage portion, which the wife brought to 


her huſband ; but with us is applied to ſignify this kind of eſtate, 
to which the civil law, in it's original ſtate, had nothing that bore 
a reſemblance : nor indeed is there any thing in general more 
different, than the regulation of landed property according to the 
Engliſh, and Roman laws. Dower out of lands ſeems alſo to 
have been unknown in the early part of our Saxon conſtitution ; 
for, in the laws of king Edmond*, the wife is directed to be ſup- 
ported wholly out of the perſonal eſtate. Afterwards, as may be 
ſeen in gavelkind tenure, the widow became entitled to a condi- 
tional eſtate in one half of the lands, with a proviſo that ſhe re- 
mained chaſte and unmarried*; as is uſual alſo in copyhold dowers, 
or free bench. Yet ſome have aſcribed the introduction of dower 
to the Normans, as a branch of their local tenures ; though we 
cannot expect any feodal reaſon for it's invention, ſince it was not 
a part of the pure, primitive, ſimple law of feuds, but was firſt 
of all introduced into that ſyſtem (wherein it was called 7r:ens, 
tertia*, and dotalitium) by the emperor Frederick the ſecond ©; 
who was cotemporary with our king Henry: III. It is poſſible 
therefore that it might be with us the relic of a Daniſh cuſtom : 
ſince, according to the hiſtorians of that country, dower was in- 
troduced into Denmark by Swein, the father of our Canute the 
great, out of gratitude to the Daniſh ladies, who ſold all their 


z Litt. F. 36. e | © Wright. 192. 
Wilk. 75. * Crag. J. 2. f. 22. f. 9. 
> Somner, Gavelk. 51. Co. Lin. 33. © Ibid. 

Bro. Dower. 70. 
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jewels to ranſom him when taken priſoner by the Vandalsf. 
However this be, the reaſon, which our law gives for adopting 


it, is a very plain and a ſenfible one; for the ſuſtenance of the 
wife, and the nurture and education of the younger childrens: 


IN treating of this eſtate, let us, 4 conſider, who may be 
endowed; ſecondly, of what ſhe may be endowed ; thirdly, the 
manner /ow ſhe ſhall be endowed ; and, fourthly, how dower 
may be barred or prevented. SI 


1. Wu o may be endowed. She muſt be the actual wife of 
the party at the time of his deceaſe. If ſhe be divorced a vin- 
culo matrimonii, ſhe ſhall not be endowed; for ubi nullum matri- 
monium, ibi nulla dos*. But a divorce a menſa et thoro only doth 
not deſtroy the dower *; no, not even for adultery ny by the 
common law*. Yet now by the ſtatute Weſtm. 2.! if a woman 
elopes from, her huſband, and lives with an adulterer, ſhe ſhall 
loſe her dower, unleſs her huſband be voluntarily reconciled to 
her. It was formerly held, that the wife of an idiot might be 
endowed, though the huſband of an idiot could not be tenant by 
the curteſy®: but as it ſeems to be at preſent agreed, upon prin- 
ciples of found ſenſe and reaſon, that an idiot cannot marry, be- 
ing incapable of conſentin g to any contract, this doctrine cannot 
now take place. By the antient law the wife of a perſon attainted 
of treaſon or felony could not be endowed ; to the intent, ſays 
Staunforde®, that, if the love of a man's own life cannot reſtrain 
him from ſuch atrocious a&s, the love of his wife and children 
may: though Britton® gives it another turn; viz. that it is pre- 
ſumed the wife was privy to her huſband's crime. However, the 
ule 1 E. VI. c. 12. abated the rigor of the common laws in 


Mod. Un. Hiſt. Xxxii. 91. dualitii et trientis ex bonis mobilibus viri. 
s Brat. J. 2. c. 39. Co. Litt. 30. (Stiernh. J. 3. c. 2.) 

d Bra, J. 2. c. 39. F. 4. | 1 13 Edw. I. c. 34. 

1 Co. Litt. 32. | = Co. Litt. 31. 

* Yet, among the antient Goths, an a- P. C. b. 3. c. 3. 


Adultereſe was puniſhed by the loſs of her » c. 110. 


this 
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this particular, and allowed the wife her dower. But a ſubſe- 
quent ſtatute” revived this ſeyerity againſt the widows of traitors, 
who are now barred of their dower, but not the widows of felons. 
An alien alſo, cannot be endowed, unleſs ſhe be queen conſort ; 
for no alien is capable of holding lands a. The wife muſt be above 
nine years old at her huſband's death, otherwiſe ſhe ſhall not be 
endowed”: though in Bracton's time the age was indefinite, and 


dower was then only due, % uxor Palit dotem promereri, et vi- 
« rum -ſu efrmere *. 2 


2. Wx are next to enquire, of what a wife may be endowed. 
And ſhe is now by law entitled to be endowed of all lands and 
tenements, of which her huſband was ſeiſed in fee-ſimple or fee- 
tail at any time during the coverture ; and of which any iſſue, 
which ſhe might have had, might by poſſibility have been heir“. 
Therefore if a man, ſeiſed in fee-ſimple, hath a ſon by his firſt 
wife, and after marries a ſecond wife, ſhe ſhall be endowed of 
his lands; for her iſſue might by poſſibility have been heir, on 
the death of the ſon by the former wife. But, if there be a 
donee in ſpecial tail, who holds lands to him and the heirs of his 
body begotten on Jane his wife; though Jane may be endowed 
of theſe lands, yet if Jane dies, and he marries a ſecond wife, 
that ſecond wife ſhall never be endowed of the lands entailed ; 
for no iſſue, that ſhe could have, could by any poſſibility inherit 
them. A ſeiſin in law of the huſband will be as effectual as a 
ſeiſin in deed, in order to render the wife dowable; for it is not 
in the wife's power to bring the huſband's title to an actual ſeiſin, 
as it is in the huſband's power to do with regard to the wife's 
lands: which is one reaſon why he ſhall not be tenant by the 
curteſy, but of ſuch lands whereof the wife, or he himſelf in 

her right, was actually ſeiſed in deed . The ſeiſin of the huſ- 
band, for a tranſitory inſtant only, when the ſame act which gives 


* 5 & 6 Edw. VI. c. 11 | Lit. 9.36. 53. 
1 Co. Litt. 31. | | id. . 3 2 156 
r Litt. F. 36. Co. Litt. 335 1 bn 


. 2. 6. 9. f. 3. 
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him the eſtate conveys it alſo out of him again, (as where by a fine 
land is granted to a man, and he immediately renders it back by 
the ſame fine) ſuch a ſeiſin will not intitle the wife to dower“*: 
for the land was merely in rranſitu, and never reſted in the huſ- 
band. But, if the land abides in him for a ſingle moment, it 
ſeems that the wife ſhall be endowed thereof“. And, in ſhort, a 
widow may be endowed of all her huſband's lands, tenements, 

and hereditaments, corporeal or incorporeal, under the reſtric- 
tions before-mentioned ; unleſs there be ſome ſpecial reaſon to 
the contrary. Thus, a woman ſhall not be endowed of a caſtle, 
built for defence of the realm“: nor of a common without ſtint ; 
for, as the heir would then have one portion of this-common, 
and the widow another, and both without ſtint, the common 
would be doubly ſtocked *. Copyhold eſtates alto are not liable 
to dower, being only eſtates at the lord's will; unleſs by the 
ſpecial cuſtom of the manor, in which caſe it is uſually called 

the widow's free-bench*. But, where dower is allowable, it 
matters not, though the huſband aliene the lands Ae the 
coverture; for he alienes chem liable to dower*. 


45 Nezr , as to the manner in which a woman is to be en- 
dowed. There are now ſubſiſting four ſpecies of dower ; the 
fifth, mentioned by Littleton“, de la plus belle, having been abo- 
liſhed together with the military tenures, of which it was a con- 
ſequence. 1. Dower by the common /aw; or that which is before 
deſcribed. 2. Dower by particular cyfom*; as that the wife ſhall 
Have half the hufband's lands, or in ſome places the whole, and 
in ſore "ny a * 3. Dower ad "”_u ecclefae*: which is 


1 Coo. Jac. 61 b. 2 Rep. 67. Co. Litt. his widow had 4 verdit for her dower: 
31. (Cro. Eliz. Fog.) 

7 This ne was extended very far © Co. Litt. 31. 3 Lev. 401. 
by a jury in Wales, where the father and Co. Litt. 32. 1 Jon. 315. 
fon were both hanged in one cart, but the * 4 Rep. 22. 83 
ſon was ſuppoſed to have ſurvived the fa- © Co Litt. 32. 
ther, by appearing to ſtruggle longeſt; 4 F. 48, 49. 
whereby he became ſeiſed of an eftate by e Litt. 5. 37. 

_ furvixorſhip, in conſequence of which ſeiſin f 7bid. J. 39. 


where 
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where tenant in fee - ſimple af full age, openly at the church door, 
where all marriages were formerly celebrated, after affiance made 
and (ſir Edward Coke in his tranſlation adds) troth plighted 

between them, doth endow his wife with the whole, or ſuch 
quantity as he ſhall pleaſe, of his lands; at the ſame time ſpe- 
cifying and aſcertaining the ſame: on which the wife, after her 
huſband's death, may enter without farther ceremony. 4. Dower 
ex afſenſu patris*; which is only a ſpecies of dower ad-oftium 
ecclefiae, made when the huſband's father is alive, and the ſon 
by his conſent, expreſſly given, endows his wife with parcel of 
his father's lands. In either of theſe caſes, they muſt (to pre- 
vent frauds) be made in facie ecclefiae et ad gſtium ecelefiae ; non 
enim valent facta in leeto aurtali, nec in camera, out alibi ubi cure 
* Row: conjugia. 


Ir is curious to obſerve the ſeveral oh which Undone 
trine of dower has undergone, fince it's introduction into Eng- 
land, It ſeems firſt to have been of the nature of the dower in 
gavelkind, before- mentioned; viz. a moiety of the huſband's 
lands, but forfeitable by incontinency or a ſecond marriage. By 
the famous charter of Henry I, this condition, of widowhood 
and chaſtity, was only required in caſe the huſband left any ifſue': 
and afterwards we hear no more of it. Under Henry the ſecond, 
according to Glanvil*, the dower ad ſtium eccigſiae was the moſt 
uſual ſpecies of Se and here, as well as in Normandy!,. it was 
binding upon the wife, if by her conſented to at the time of mar- 
1 riage. Neither, in thoſe days of feodal rigor, was the huſband al- 
lowed to endow her ad oſtium ecclefiae with more than the third part 
of the lands whereof he then was ſeiſed, though he might endow 
her with leſs ; leſt by ſuch liberal endowments the lord ſhould be 
defrauded of his wardſhips and other feodal profits *. But if nao 


£ Litt. 5. 40. f (Cart. Hen. 1. - D. 1101. Introd. i mY 
b Brafton. J 2. c. 39. 6. 4. charter, edit, Oxop. pag-iv.) . 


1140 


i mortuo viro #xor ejus remanſerit, et fine * Gig; N ant vs ad 
liberis fuerit, dotem ſuam babebit; — ſi vero I Gr. Couſftam. end 
uxor cum lileris remanſerit, dotem quidem ba- m Bract. J. 2, c, 39: „e ail 


ſpe, decl c 


. bebit y. dum corpus ſuum legitime ſervaverit, 
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ſpecific dotation was made at the church porch, then ſhe was 
endowed by the common law of the third part (which was called 
her dos rationabilis) of ſuch lands and tenements, as the huſband 
was ſeiſed of at the time of the eſpouſals, and no other; unleſs 
he ſpecially engaged before the prieſt to endow her of his future 
acquiſitions”: and, if the huſband had no lands, an endowment 
in goods, chattels, or money, at the time of eſpouſals, was a bar 
of any dower“ in lands which he afterwards acquired“. In king 
John's magna carta, and the firſt charter of Henry III, no men- 
tion is made of any alteration of the common law, in reſpect of 
the lands ſubject to dower: but in thoſe of 1217, and 1224, it 
is particularly provided, that a widow ſhall be intitled for her 
dower to the third part of all ſuch lands as the huſband had held 
in his life time*: yet, in caſe of a ſpecific endowment of leſs ad 
oftium eccleſiae, the widow had {till no power to waive it after her 
huſband's death. And this continued to be law, during the reigns 
of Henry III and Edward I*. In Henry IV's time it was denied 
to be law, that a woman can be endowed of her huſband's goods 
ay A : and, under Edward IV, Littleton w_ it down ex- 


n De queæſtu SY (Glanv. 761d.) de terris ac- 
guiſitis et acquirendis. (Bratt. ibid.) 
o Glanv. c. 2. 


? When ſpecial endowments were made 
ad oſtium ecclefiae, the huſband, after affiance 


made, and troth plighted, uſed to declare 
with what ſpecific lands he meant to endow 
his wife, (quod dotat eam de tali manerio cum 
pertinentiis, Sc. Bract. ibid.) and therefore 
in the old Vork ritual (Seld. Ux. Hebr. J. 2. 
6. 27.) there is, at this part of the matri- 
monial ſervice, the following rubric; /a- 
« cordos interroget dotem mulieris; et, fi terra 
ei in dotem detur, tunc dicatur fſalmus iſte, 
« g.“ When the wife was endowed ge- 
nerally C ubi quis uxorem ſuam dotaverit in ge- 


nerali, de omnibus terris et tenementis; Bract. 


ibid.) the huſband ſeems to have ſaid, © with 
all my lands and tenements I thee endow ;” 
and then they all became liable to her dower. 

When he endowed her with perſonalty only, 


he uſed to 5 ks with all my 3 * 
* (or, as the Saliſbury ritual has it, with all 
* zy worldly chattel) I thee endow;” which 
intitled the wife to her thirds, or pars ra- 
tionabilis, of his perſonal eſtate, which is 
provided for by magna carta, cap. 26. and 
will be farther treated of in the concluding 
chapter of this book: though the retaining 
this laſt expreſſion 1 in our modern liturgy, if 
of any meaning at all, can now refer only 
to the right of maintenance, which ſhe ac- 
quires during coverture, out of her huſband's 
perſonalty. | 

4 A. D. 1216. c.7. edit. Oxon. 

 Aſſignetur autem ei pro dose ſua tertia pars 
totius terrae mariti ſui quae ſua fuit in vita 
ſua, niſi de minori dotata fuerit ad offium ec- 
clefiae. c. 7. (Ibid.) 

Bract abi ſupr. Britton. c. 101, 102. 
Flet. J. 5. 6. 23. 5. 11,12. 

t P. 7 Hen, dV. 13, 14. 


preſſly, 


Ch. 8. of TuIN GVS. 135 


preſſly, that a woman may be endowed ad oftium ecclefiae with 
more than a third part“; and ſhall have her election, after her 
huſband's death, to accept ſuch dower, or refuſe it and betake 
herſelf to her dower at common law”. Which ſtate of uncertainty 
was probably the reaſon, that theſe ſpecific dowers, ad oftium 
ecclefiae and ex afſenſu patris, have ſince fallen into total diſuſe. 


TI PROCEED therefore to conſider the method of endowment, 
or aſſigning dower, by the common law, which is now the only 
uſual ſpecies. By the old law, grounded on the feodal exactions, 
a woman could not be endowed without a fine paid to the lord: 
neither could ſhe marry again without his licence; leſt ſhe ſhould 
contract herſelf, and ſo convey part of the feud, to the lord's 
enemy. This licence the lords took care to be well paid for; 
and, as it ſeems, would ſometimes force the dowager to a ſecond 
marriage, in order to gain the fine. But, to remedy theſe op- 
preſſions, it was provided, firſt by the charter of Henry I”, and 
afterwards. by magna carta, that the widow ſhall pay nothing 
for her marriage, nor ſhall be diſtreined to marry afreſh, if ſne 
chooſes to live without a huſband; but ſhall not however marry 

againſt the conſent of the lord: and farther, that nothing ſhall 
be taken for aſſignment of the widow's dower, but that ſhe ſhall 
remain in her huſband's capital manſion-houſe for forty days after 
his death, during which time her dower ſhall be aſſigned. Theſe . 
forty days are called the widow's quarentine ; a term made uſe of 
in law to ſignify the number of forty days, whether applied to 
tis occaſion, or any other *. The particular lands, to be held in 

| dower, muſt be affigned* by the heir of the huſband, or his 
guardian; not only for the ſake of notoriety, but alſo to entitle 
the lord of the fee to demand his ſervices of the heir, in reſpe& 
of the lands fo holden. For the heir oy this entry becomes tenant 


u b. 39. F. N. B. 1 50. lt 3 in particular, the forty 


„F. 41. days, which perſons coming from infected 
* Mirr. c. 1. f. 3. countries are obliged to wait, before iner 
Y ubi ſupra. | are permitted to land in ee 

7 cap. 7. | | N Co. Litt. 34, 35. 
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thereof to the lord, and the widow is immediate tenant to the 
heir, by a kind of ſubinfeudation or under - tenaney, completed 
by this inveſtiture or aſſignment: Which tenure may ſtill be 
created, notwithſtanding the ſtatute of ui emplores, becauſe 
the heir parts not with the fee- ſimple, oy only with an eſtate 
for life. If the heir or his guardian do not aſſign her dower 
within the term of quarentine, or do aſſign it unfairly, ſhe has 
her remedy at law, and the ſheriff is appointed to aſſign it*.- Or 
if the heir (being under age) or his guardian, aſſign more than 
ſhe ought to have, it may be afterwards remedied by writ of 


: admeaſurement of dower *. If the thing of which ſhe is endowed 


be divifible, her dower muſt be ſet out by metes and bounds ; 
but, if it be indiviſible, ſhe muſt be endowed ſpecially ; as, of 
the third preſentation to a church, the third toll-difh of a mill, 
the third ipart of the profits of an * the third ſheaf of tithe, 
and the ne *. 


Upon preconcerted marriages, and in eſtates of confiderable 
conſequence, tenancy in dower happens very ſeldom : for, the 
claim of the wife to her dower at the common law diffuſing it- 
ſelf ſo extenſively, it became a great clog to alienations, and was 
otherwiſe inconvenient to families. Wherefore, ſince the alte- 


ration of the antient law reſpecting dower -ad oftium ecclefiae, 


which hath occaſioned the intire diſuſe of that ſpecies of dower, 


jointures have been introduced in their ſtead, as a bar to the 


claim at common law. Which leads me to enquire, laſtly, 


4. How dower may be barred or prevented. A widow may 


be barred of her dower not only by elopement, divorce, being an 


alien, the treaſon of her huſband, and other diſabilities before- 
mentioned, but alſo by detaining the title deeds, or evidences of 
the eſtate from the heir; until ſhe reſtores them,: and, by the 
ſtatute of Gloceſter®, if a dowager alienes the land aſſigned her 


c Co. Litt. 34, 35. Co. Litt. 32. 
© R. N. B. 148. Finch. L. 314. Stat. id. 39. 
Weſtm. 2. 13 Edw. I. c. 7. | 5 6 Edw. I. c. 7. 
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for dower, ſhe forfeits it % facto, and the heir may recover it 
by action. A woman alſo may be barred of her dower, by levy- 
ing a fine or ſuffering a recovery of the lands, during her cover- 


ture*. But the moſt uſual method of barring dowers is by join- | 


tures, as n * the ſtatute 27 Hen. VIII. c. 10. 


A JOINTURE, which ſtrictly ſpeaking ſignifies a joint eſtate, 
limited to both huſband and wife, but in common acceptation 
extends alſo to a ſole eſtate, limited to the wife only, is thus de- 
fined by fir Edward Coke“; a competent livelyhood of freehold 
« for the wife, of lands and tenements ; to take effect, in profit 
« or poſſeſſion, preſently after the death of the huſband ; for the 
« life of the wife at leaſt.” This deſcription is framed from the 
purview of the ſtatute 27 Hen. VIII. c. 10. before-mentioned ; 


commonly called the ſtatute of 2%, of which we ſhall ſpeak. 


fully hereafter. At preſent I have only to obſerve, that, before 
the making of that ſtatute, the greateſt part of the land of Eng- 
land was conveyed to uſes ; the property or poſſeſſion of the foil 
being veſted in one man, and the w/e, or profits thereof, in an- 
other; whoſe directions, with regard to the diſpoſition thereof, 
the former was in conſcience obliged to follow, and might be 
compelled by a court of equity to obſerve, Now, though a huſ- 
band had the »/e of lands in abſolute fee- ſimple, yet the wife was 


not entitled to any dower therein; he not being ſe;/ed thereof: 


wherefore it became uſual, on marriage, to ſettle by expreſs deed 
ſome ſpecial eſtate to the uſe of the huſband and. his wife, for 
their lives, in joint-tenancy or jointure; which ſettlement would 
be a proviſion for the wife in cafe ſhe ſurvived her huſband. At 
length the ſtatute of uſes ordained, that ſuch as had the w/e of 

lands, ſhould, to all intents and purpoſes, be reputed and taken 
to be abſolutely /e;/ed and poſſeſſed of the foil itſelf. In conſe- 
quence of which legal ſeiſin, all wives would have become dow- 


able of ſuch lands as were held to the uſe of their huſbands, and 


alſo entitled at the ſame time to any ſpecial lands that might be 
ſettled in jointure ; had not the ſame ſtatute provided, that þpon n 


* Pig. of recov. 66. i 1 Inſt. 36. 
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making ſuch an eſtate in jointure to the wife before marriage, 
ſhe ſhall be for ever precluded from her dower “. But then theſe 
four requiſites muſt be punctually obſerved. 1. The jointure muſt 
take effect immediately on the death of the huſband. 2. It muſt 
be for her own life at leaſt, and not pur auter vie, or for any term 
of years, or other ſmaller eſtate. 3. It muſt be made to herſelf, 
and no other in truſt for her. 4. It aſt be made, and fo in the 
deed particularly expreſſed to be, in ſatisfaction of her whole 
dower, and not of any particular part of it. If the jointure be 
made to her after marriage, ſhe has her election after her huſband's 
death, as in dower ad oſtium ecclefiae, and may either accept it, 
or refuſe it and betake herſelf to her dower at common law ; for 
ſhe was not capable of conſenting to it during coverture. And 
if, by any fraud or accident, a jointure made before marriage 
proves to be on a bad title, and the jointreſs is evicted, or turned 
out of poſſeſſion, ſhe ſhall then (by the proviſions of the ſame 


ſtatute) have her dower pro tanto at the common law! 


THERE are ſome advantages attending tenants in dower that 
do not extend to jointreſſes; and ſo, vice verſa, jointreſſes are in 
ſome reſpects more privileged than tenants in dower. Tenant in 
dower by the old common law is ſubject to no tolls or taxes ; and 
hers is almoſt the only eſtate on which, when derived from the 
king's debtor, the king cannot diſtrein for his debt; if contracted 
during the coverture x. But, on the other hand, a widow may 


k 4 Rep. I, 2. 
| Theſe ſettlements, previous to mar- 
riage, ſeem to have been in uſe among the 


antient Germans, and their kindred nation 
Of the former Tacitus gives us 


the Gauls. 
this account. Dotem non uxor marito, ſed 
cc uxori maritus affert : interſunt parentes et 
e propingui, et munera probant.” (de mor. 
Germ. c. 18.) And Caeſar, (de bello Gallico, 
J. 6. c. 18.) has given us the terms of a 
marriage ſettlement among the Gauls, as 
nicely calculated as any modern jointure. 
« Viri, guantas pecunias ab uxoribus dotis no- 


&« mine acceperunt, tantas ex ſuis bonis, aeſti- 


& matione facta, cum dotibus communicant. 
* Hujus omnis pecuniae conjunctim ratio habe- 
« tur, fructuſque ſervantur. Uter eorum vita 
& ſuperarit, ad eum pars utriuſque cum fruc- 
« tibus ſuperiorum temporum pervenit.” The 
dauphin's commentator on Caeſar ſuppoſes 
that this Gauliſh cuſtom was the ground of 
the new regulations made by Juftinian 
(Nov. 97.) with regard to the proviſion for 


widows among the Romans: but ſurely there 


is as much reaſon to ſuppoſe, that it gave 
the hint for our ſtatutable jointures. 
= Co. Litt. 31. a. F. N. B. 150. 
enter 
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enter at once, without any formal proceſs, on her jointure land ; 
as ſhe alſo might have done on dower ad oftium eccle/iae, which a 

jointure in many points reſembles ; and the reſemblance was till 
greater, while that ſpecies of dower continued in it's primitive 
ſtate : whereas no ſmall trouble, and a very tedious method of 
proceeding, is neceſſary to compel a legal aſſignment of dower ". 


And, what is more, though dower be forfeited by the treaſon of 
the huſband, yet lands ſettled in jointure remain unimpeached 


to the widow *. Wherefore fir Edward Coke very juſtly gives 
it the preference, as being more ſure and ſafe to the widow, 
than even dower ad oftium eccleſiae, the moſt eligible ſpecies of 
any. 


» Co. Litt. 36. ia, zy. 
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CHAPTER THE NINTH. 


Or ESTATES, LESS Tran FREEHOLD. 


F eſtates, that are leſs than freehold, there are three ſorts ; 
1. Eſtates for years: 2. Eſtates at will: 3. Eſtates by 
ſufferance. 9 1 | | 


I. AN eſtate for years is a contract for the poſſeſſion of lands 
or tenements, for ſome determinate period : and it happens where 
a man letteth them to another for the term of a certain number 
of years, agreed upon between the leſſor and the leſſee *, and 
the leſſee enters thereon *, If the leaſe be but for half a year, 
or a quarter, or any leſs time, this leſſee is reſpected as a tenant 
for years, and is ſtiled ſo in ſome legal proceedings; a year being 
the ſhorteſt term which the law in this caſe takes notice of ©. 
And this may, not improperly, lead us into a ſhort explanation 
of the diviſion and calculation of time by the Engliſh law. 


Tur ſpace of a year is a determinate and well-known period, 
_ conſiſting commonly of 365 days: for, though in biſſextile or 


2 We may here remark, once for all, that whom it is made: the donor is one that 
the terminations of «© —or” and © —ee” giveth lands in tail ; the donee is he who 
obtain, in law, the one an active, the other receiveth it: he that granteth a leaſe is de- 
a paſlive ſignification; the former uſually nominated the leſſor ; and he to whom it 
_ denoting the doer of any act, the latter him is granted the leſſee. (Litt. 5. 57.) 

to whom it is done. The feoffor is he that d id. 58. 
maketh a feoffment ; the feoffee is he to © Ibid. 67. 


leap-years 


2 it conſiſts ide of 466, yet ihe the ſtatute 21 Hen. III. 
the increaſing day in the leap- year, together with the preceding 
day, ſhall be accounted for one day only. That of a month is 


more ambiguous: there being, in common uſe, two ways of 


calculating months; either as lunar, conſiſting of twenty eight 


days, the ſuppoſed revolution of the moon, thirteen of which 
make a year; or, as calendar months, of unequal lengths, ac- 
cording to the Julian divifion in our common almanacs, com- 


mencing at the calends of each month, whereof in a year there 


are only twelve. A month in law is a lunar month, or twenty 
eight days, unleſs otherwiſe expreſſed ; not only becauſe it is al- 
ways one uniform period, but becauſe it falls naturally into a 
quarterly diviſion by weeks. Therefore a leaſe for “ twelve 
months“ is only for forty eight weeks; but if it be for . a twelve- 
month” in the ſingular number, it is good: for the whole year 9. 
For herein the law recedes from it's uſual calculation, becauſe 
the ambiguity between the two methods of computation ceaſes ; 
it being generally underſtood that by the ſpace of time called 


thus, in the fingular number, a twelvemonth, is meant the whole 


year, conſiſting of one ſolar revolution. In the ſpace of a day all 
the twenty four hours are uſually reckoned ; the law generally re- 
jecting all fractions of a day, in order to avoid diſputes*, There- 
fore, if I am bound to pay money on any certain day, I diſcharge 
the obligation if I pay it before twelve o' clock at night; after 


which the Og: ae commences. But to return to eſtates 


for een 5 


THESE eſtates were originally granted to mere farmers or 
-huſbandmen, who every year rendered ſome equivalent in money, 


proviſions, or other rent, to the leſſors or landlords; but, in or- 


der to encourage them to manure and cultivate the ground, they 


had a permanent intereſt granted them, not determinable at the 


will of the lord. And yet their poſſeſſion was eſteemed of ſo 


little conſequence, that they were rather conſidered as the bailiffs 
or ſervants of the lord, who were to receive and account for the 

„een, | „Co. Litt. 135. | 
| . profits 
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142 The RIGHTS BOOK II. 
profits at a ſettled price, than as having any property of their 
own. And therefore they were not allowed to have a freehold 
eſtate : but their intereſt (ſuch as it was) veſted after their deaths 
in their executors, who were to make up the accounts of their 
teſtator with the lord, and his other creditors, and were intitled 
to the ſtock upon the farm. The leſſee's eſtate might alſo, by 
the antient law, be at any time defeated, by a common recovery 
ſuffered by the tenant of the freehold * ; which annihilated all 
leaſes for years then ſubſiſting, unleſs afterwards renewed by the 
recoveror, whoſe title was a ſuperior to his by whom 
thoſe leaſes were granted. 101 


WIX II r eſtates for years were thus precarious, it is no wonder 
that they were uſually very ſhort, like our modern leaſes upon 
rack rent; and indeed we are told * that by the antient law no 
leaſes for more than forty years Were allowable, becauſe any longer 
poſſeſſion (eſpecially when given without any livery declaring the 
nature and duration of the eſtate) might tend to defeat the in- 
heritance. Yet this law, if ever it exiſted, was ſoon antiquated : 
for we may obſerve, in Madox's collection of antient inſtru- 
ments, ſome leaſes for years of a pretty early date, which conſi- 
derably exceed that period; and long terms, for three hundred 
years at leaſt, were certainly in uſe in the time of Edward III., 
and probably of Edward I *. But certainly, when by the ſtatute 
21 Hen. VIII. c. 1 5. the termor (that is, he who is intitled to the 
term of years) was protected againſt theſe fictitious recoveries, 
and his intereſt rendered ſecure and permanent, long terms began 
to be more frequent than before; and were afterwards extenſivel 
introduced, being found extremely convenient for family ſettle- 
ments and mortgages : continuing ſubject, however, to the fame 
rules of ſucceſſion, and with the ſame "RON to foeebdlds, 


F 4 Litt. 46. term, 4. D. 1429. (£64.59 a4 Tad. 10. 3 | 


s Mirror. c. 2. F. 27. Co. Litt. 45, 46. 4. 148. for fifty years, 7 Edw. IV. 
 Madox Formulare Anglican. n*. 239. 32 Aff. pl. 6. 


* " Demiſe for eighty years, 21 Ric. II. k Stat. of mortmain, 7 Edw. I. 
Leid. . 245. 8 146, for the like | 
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as when they were little bene than tenancies at ig will of ae 
aan. Strat fo: anti tos 5 
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5 Rx eſtate 3 3% miiſk- expire at a l W and grp 
Sxvod, by: whatever words created, is an eſtate for years. And 
therefore this eſtate is frequently called a term, terminus, becauſe 
it's duration or continuance is bounded, limited, and determined: 
for every ſuch eſtate muſt have a certain beginning, and certain 
end. But id certum eft, quod certum reddi poteſt: therefore if a 
man make a leaſe. to another, for ſo many years as J. 8. ſhall 
name, it is a good leaſe for years u; for though it is at preſent 
uncertain, yet when J. S. hath awed the years, it is then re- 
duced to a certainty. If no day of commencement is named in 
the creation of this eſtate, it begins from the making, or, delivery, | 
of the leaſe". A leaſe for ſo many years as J. 8. ſhall, live, is 
void from the beginning“; for it is neither certain, nor can ever 
be reduced to a certainty, during the continuance of the leaſe. 
And the ſame doctrine holds, if a parſon make a leaſe of his glebe 
for ſo many years as he ſhall continue parſon of Dale; for this is 
ſtill more uncertain. But a leaſe for twenty or more years, if J. 8. 

ſhall ſo long live, or if he ſhall ſo long continue parſon, is good? : 
for there is a certain period fixed, beyond which it cannot laſt; 


though it may determine ſooner, on the At. of oy S, or * 
mi to be an there. 


N i 7. 117 31771 * 
4 i * ' 4 * 1 1 . 
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WI han before tara and a to ) afbign the rea- 
ſon of, the inferiority in which the law places an eſtate for years, 
when compared with an eſtate for life, or an inheritance: ob- 
ſerving, that an eſtate for life, even if it be pur auter vie, is a free- 
hold; but that an eſtate. for a thouſand years is only, a chattel, 
and reckoned part of the perſonal eſtate . Hence it follows, that 
a leaſe for years may be made to commence ia futuro, though a 
leaſe for life cannot, As, if I grant lands to Titius to hold from : 


Co. Litt. 45. | Mia. 43 W 2 
m 6 Rep. 35. 2 | | Rias 10 ins 
a Co. Litt. 46. 4 id. 46. 


Michaelmas 
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Michaelmas next for twenty years, this is good; but to hold from 
Michaelmas next for the term of his natural life, is void. For 
no eſtate of freehold can commence in futuro; becauſe it cannot 
be created at common law without livery of ſeiſin, or corporal 
poſſeſſion of the land: and corporal poſſeſſion cannot be given of 
an eſtate now, which is not to commence now, but hereafter *. 


And, becauſe no livery of ſeiſin is neceſſary to a leaſe for years, ſuch 


leſſee is not ſaid to be /e;ſed, or to have true legal ſeiſin, of the 
lands. Nor indeed does the bare leaſe veſt any eſtate in the leſſee; 
but only gives him a right of entry on the tenement, which 
right is called his tereſt in the term, or intereſſe termini: but 

when he has actually ſo entered, and thereby accepted the grant, 
the eſtate is then and not before veſted in him, and he is poſſeſſed, 
not properly of the land, but of the term of years*; the poſſeſ- 
ſion or ſeifin of the land remaining ſtill in him who hath the free- 


hold. Thus the word, term, does not merely fignify the time 


ſpecified in the leaſe, but the eſtate alſo and intereſt that paſſes 
by that leaſe: and therefore the term may expire, during the 
continuance of the fime; as by ſurrender, forfeiture, and the 
like. For which reaſon, if I grant a leaſe to A for the term of 


three years, and after the expiration of the ſaid term to B for fix 


years, and A ſurrenders or forfeits his leaſe at the end of one 
year, B's intereſt ſhall immediately take effect: but if the re- 
mainder had been to B from and after the expiration of the ſaid 
three years, or from and after the expiration of the ſaid time, in 


this caſe B's intereſt will not commence till the time is fully 


elapſed, whatever may become of A's term *. 


Tenant for term of years hath znjelilent to, and inſeparable 
from his eſtate, unleſs by ſpecial agreement, the ſame eſtovers, 
which we formerly obſerved® that tenant for life was entitled to; 
that is to ſay, houſe-bote, fire-bote, plough-bote, and hay-bote ** 
terms which have been already explained“. 


* 5 Rep. 94. | u pag. 122. 
» Co. Litt. 46. Co. Litt. 45, 
| t id. 45. ; 2 Pag. 35. 


WITH 
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WI. TH W Tag to biene or ka of land ſowed by 
tenant for years, there is this difference between him, and tenant 
for life: that where the term of tenant for years depends upon 
a certainty, as if he holds from midſummer for ten years, and 
in the laſt year he ſows a crop of corn, and it is not ripe and cut 
before midſummer, the end of his term, the landlord ſhall have 
it; for the tenant knew the expiration of. his term, and there- 
fore it was his own folly to ſow what he never could reap the 
profits of. But where the leaſe for years depends upon an un- 
certainty ; as, upon the death of the leſſor, being himſelf only 
tenant for life, or being a huſband ſeiſed in right of his wife; or 
if the term of years be determinable upon a life or lives ; in all 
theſe caſes, the eſtate for years not being certainly to expire at a 
time foreknown, but merely by the act of God, the tenant, or 
his executors, ſhall have the emblements in the ſame manner, 
that a tenant for life or his executors ſhall be intitled thereto *. 
Not fo, if it determine by the act of the party himſelf; as if te- 
nant for years does any thing that amounts to a forfeiture :- in 
which caſe the emblements ſhall go to the leflor, and not to the 
1 who hath determined his eſtate by his own default *. | 


= Taz fecond ſpecies of eſtates not freehold are dias at 
will. An eſtate at will is where lands and tenements are let b 
one man to another, to have and to hold at the will of the leflor ; 
and the tenant by force of this leaſe obtains poſſeſſion *. Such 
tenant hath no certain indefeaſible eſtate, nothing that can be aſ- 
ſigned by him to any other; for that the leflor may determine 
his will, and put him out whenever he pleaſes. ' But every eſtate 
at will is at the will of both parties, landlord and tenant ; ſo that 
either of them may determine his will, and quit his connexions 
with the other at his own pleaſure ©. Yet this muſt be underſtood 
with ſome reſtriction. For, if the tenant at will ſows his land, 


Let. $. 66, d Litt. F. 68. 
* Co. Lit. 6 © e Co. Litt. 55. 
id. 55. 
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and the landlord before the corn is ripe, or before it is reaped, 
puts him out, yet the tenant ſhall have the emblements, and free 

ingreſs, egreſs, and regreſs, to cut and carry away the profits d. 

And this for the ſame reaſon, upon which all the caſes of emble- 
ments turn; viz. the point of uncertainty : ſince the tenant 
could not poſſibly know when his landlord would determine his 
will, and therefore could make no proviſion againſt it ; and having 
ſown the land, which is for the good of the public, upon a rea- 


bony preſumption, the law will not ſuffer him to be a loſer by 


But it is otherwiſe, and upon reaſon equally good, where the 
e himſelf determines the will; for in this caſe the landlord 
ſhall have the profits of the land“. | 


WUuAr act does, or does not, amount to a determination of 
the will on either fide, has formerly been matter of great debate 
in our courts. But it is now, I think, ſettled, that (beſides the 
expreſs determination of the leſſor's will, by declaring that the 


leſſee ſhall hold no longer which muſt either be made upon the 
land, or notice muſt be given to the leſſee 5) the exertion of any 
act of ownerſhip by the leſſor, as entering upon the premiſes 


and cutting timber ®, taking a diſtreſs for rent and impounding 
it thereon, or making a omen, or leaſe for years of the 
land to commence immediately © ; any act of deſertion by the 
leſſee, as aſſigning his eſtate to another, or committing waſte, 
which is an act inconſiſtent with ſuch a tenure or, which is 
inſtar omnium, the death or outlawry, of either leſſor or leflee ® ; 
puts an end to or determines the eſtate at will. 


Tre law is however careful, that no ſudden determination of | 
the will by one party ſhall tend to the manifeſt and unforeſeen 
prejudice of the other. This appears in the caſe of emblements 


4 Co. Litt. 56, i id. £7, 

„„ k 1 Roll. Abr. 860. 2 Lev. 88. 

f 1hid. C0. Litt. 65. 

E 1 Ventr. 248. „ 5 Rep. 116. Co. Lit. 57. bs. 


Co. Litt. 55 | 
| before- 
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before - mentioned; and, by a parity of reaſon, the leſſee after the 
determination of the leſſor's will, ſhall have reaſonable ingreſs 
and egreſs to fetch away his goods and utenſils “. And, if rent be 
payable quarterly or half-yearly, and the leſſee determines the 
will, the rent ſhall be paid to the end of the current quarter or 
half-year*. And, upon the ſame principle, courts of law have 
of late years leant as much as poſſible againſt conſtruing demi- 
ſes, where no certain term is mentioned, to be tenancies at will; 
but have rather held them to be tenancies from year to year ſo 
long as both parties pleaſe, eſpecially where an annual rent is re- 
ſerved: in which caſe they will not ſuffer either party to deter- 


mine the tenancy even at the end of the year, without reaſonable 
notice to the other ?. 


THERE 1s one ſpecies of eſtates at will, that deſerves a more 
particular regard than any other; and that is, an eſtate held by 
copy of court roll; or, as we uſually call it, a capybold eſtate, 
This, as was before obſerved 1, was in it's original and foundation 
nothing better than a mere eſtate at will. But, the kindneſs and 
indulgence of ſucceſſive lords of manors having permitted theſe 
eſtates to be enjoyed by the tenants and their heirs, according to 
particular cuſtems eſtabliſhed in their reſpective diſtricts; there- 
fore, though they {till are held at the will of the lord, and fo are 
in general expreſſed in the court rolls to be, yet that will is qua- 
lified, reſtrained, and limited, to be exerted according to the cuſ- 
tom of the manor. This cuſtom, being ſuffered to grow up by 
the lord, is looked upon as the evidence and interpreter of his 
will: his will is no longer arbitrary and precarious; but fixed 
and aſcertained by the cuſtom to be the ſame, and no other, that 
has time out of mind been exerciſed and declared by his anceſtors. 
A copyhold tenant is therefore now full as properly a tenant by 
the cuſtom, as a tenant at will; the cuſtom having ariſen from a 


Lit, „60. year's notice ſeems to have beep required to 
© Salk, 414. 1 Sid. 339. determine it. (7. 13 Hen, VIII. he 16, ) 

P This kind of leaſe was in uſe as long à pag. 93. | 

| ago as the reign of Hen, VIII. when half a 
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ſeries of uniform wills. And therefore it is rightly obſerved by 
_ Calthorpe*, that * copyholders and cuſtomary tenants differ not 
- *'{ſo much in nature as in name: for although ſome be called 


copyholders, ſome cuſtomary, ſome tenants by the virge, ſome 
_ * baſe tenants, ſome bond tenants, and ſome by one name and 


« ſome by another, yet do they all agree in ſubſtance and kind of 


* tenure: all the ſaid lands are holden in one general kind, that 
js, by cuſtom and continuance of time; and the diverſity of 
. weit names doth not alter the nature of their tenure.” 


ArmosrT every copyhold tenant being therefore thus tenant 


at the will of the lord according to the cuſtom of the manor ; 
which cuſtoms differ as much as the humour and temper of the 


reſpective antient lords, (from whence we may account for their 
great variety) ſuch tenant, I ſay, may have, fo far as the cuſtom 
warrants, any other of the eſtates or quantities of intereſt, which 
we have hitherto conſidered, or may hereafter confider, to hold 
united with this cuſtomary eſtate at will. A copyholder may, in 


many manors, be tenant in fee-ſimple, in fee-tail, for life, by 


the curteſy, in dower, for years, at ſufferance, or on condition: 
fubje& however to be deprived of theſe eſtates upon the concur- 
rence of thoſe circumſtances which the will of the lord, promul- 
ged by immemorial cuſtom, has declared to be a forfeiture or ab- 
ſolute determination of thoſe interefts; as in ſome manors the 


want of iſſue male, in others the cutting down timber, the non- 


payment of a fine, and the like. Yet none of theſe intereſts 


amount to freehold ; for the freehold of the whole manor abides 


always in the lord only*, who hath granted out the uſe and oc- 


cupation, but not the corporal ſeiſin or true poſſeſſion, of cer- 
tain a and parcels thereof, to theſe, his cuſtomary tenants at 
wm.” 


Taz reaſon of originally granting out this complicated kind 


of intereſt, ſo that the ſame man ſhall, with regard to the ſame 
land, be at one and the ſame time tenant in fee-fimple and alſo 


on copy holds. 5 1. 54. | e 5. 81. 2 Inſt. 325. 


tenant 
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tenant at the lord's will, ſeems to have ariſen from the nature of 
villenage tenure; in which a grant of any eſtate of freehold, or 
even for years abſolutely, was an immediate enfranchiſement of 
the villein: . The lords therefore, though they were willing to 
enlarge the intereſt of their villeins, by granting them eſtates 
which might endure for their lives, or ſometimes be deſcendible 
to their iſſue, yet did not care to manumit them entirely; and 
for that reaſon it ſeems to have been contrived, that a power of 
reſumption at the will of the lord ſhould be annexed to theſe 
grants, whereby the tenants were ſtill kept in a ſtate of villenage, 
and no freehold at all was conveyed to them in their reſpective 
lands: and of courſe, as the freehold of all lands muſt neceſſa- 
rily reſt and abide ſomewhere, the law ſuppoſes it to continue and 
remain in the lord. Afterwards, when theſe: villeins became 
modern copyholders, and had acquired by cuſtom a ſure and in- 
defeaſible eſtate in their lands, on performing the uſual ſervices, 
but yet continued to be ſtiled in their admiſſions tenants at the 
will of the lord, the law ſtill ſuppoſed it an abſurdity to allow, 
that ſuch as were thus nominally tenants at will could have any 
frechold intereſt: and therefore continued, and ſtill continues, 
to determine, that the freehold of lands ſo holden abides in the 
lord of the manor, and not in the tenant; for though he realiy 
holds to him and his heirs for ever, yet he is alſo ſaid to hold at 
another's will. But, with regard to certain other copyholders, of 
free or privileged tenure, which are derived from the antient te- 
nants in villein- ſocage“, and are not ſaid to hold af the ll of the 
lord, but only according to the cuſtom of the manor, there is no 
ſuch abſurdity 1 in allowing them to be capable of enjoying a free- 
hold intereſt: and therefore the law doth not ſuppoſe the freehold 
of ſuch lands to reſt in ho lord of whom they are holden, but in 
the tenants themſclves*; who are ſometimes called cu/lomany 
freeholders, being lowed to have a freehold mtereſt, though not 
a frechold tenure. 


t Mirr. c. 2. $. 28. Tie, $. 204, 5, 6. 9 Ber. 76. Co. Litt. 59. cb. Copyh. 132. 
v See page 98, Ce. Cro. Car. 229. 1 Roll. Abr. 562. 2 Ventr. 
» Fitzh. Abr. tit. coronae. 3 10. cuſtom. 12. 143. Carth. 432. Lord Raym. 1225. 

Bro. Abr. tit, cuſtom. 2. 17. tenant per copie. 22. Ho: W 
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Howrv ER, in common caſes, copyhold eſtates are ſtill 
ranked (for the reaſons above-mentioned) among tenancies at 
will ; though cuſtom, which is the life of the common law, has 
eſtabliſhed a permanent property in the copyholders, who were 
formerly nothing better than bondmen, equal to that of the lord 
himſelf, in the tenements holden of the manor : nay ſometimes 
even ſuperior; for we may now look upon a copyholder of in- 
heritance, with a fine certain, to be little inferior to an abſolute 
freeholder in point of intereſt, and in other reſpects, particularly | 
in the clearneſs and ſecurity of his N to be frequently in a 
better ſituation. | 


III. Ax eftate at Jufferance, is where one comes into poſſeſ- 
ſion of land by lawful title, but keeps it afterwards without an) 
title at all. As if a man takes a leaſe for a year, and, after the 
year is expired, continues to hold the premiſes without any freſh 
leave from the owner of the eſtate. Or, if a man maketh a leaſe 
at will, and dies, the eſtate at will is thereby determined ; but if 
the tenant continueth poſſeſſion, he is tenant at ſufferance “. But 
no man can be tenant at ſufferance againſt the king, to whom no 
laclies, or neglect, in not entering and ouſting the tenant, is ever 
imputed by law: but his tenant, ſo holding over, is conſidered 
as an abſolute intruder *. But, in the caſe of a ſubject, this eſtate 
may be deſtroyed whenever the true owner ſhall make an actual 
entry on the lands and ouſt the tenant ; for, before entry, he 
cannot maintain an action of treſpaſs againſt the tenant by ſuffer- 
ance, as he might againſt a ſtranger”: and the reaſon is, becauſe 
the tenant being once in by a lawful title, the law (which pre- 
ſumes no wrong in any man) will ſuppoſe him to continue upon 
a title equally lawful ; unleſs the owner of the land by ſome 
public and avowed act, ſuch as entry is, will declare his conti- 
nuance to be tortious, or, in common language, wrongful. 


„Co. Litt. 57, Lid. 
* Izid. 
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Tu us ſtands the law, with regard to tenants by ſufferance; 
and landlords are obliged in theſe caſes to make formal entries 
upon their lands“, and recover poſſeſſion by the legal proceſs of 


ejectment: and at the utmoſt, by the common law, the tenant 


was bound to account for the profits of the land ſo by him de- 
tained. But now, by ſtatute 4 Geo. II. c. 28. in caſe any tenant 


for life or years, or other perſon claiming under or by colluſion 
with ſuch tenant, ſhall wiltully hold over after the determination 


of the term, and demand made in writing for recovering the poſ- 


ſeſſion of the premiſes, by him to whom the remainder or rever- 


fion thereof ſhall belong; ſuch perſon, ſo holding over, ſhall pay, 


' for the time he continues, at the rate of double the yearly value 


of the lands ſo detained. This has almoſt put an end to the 


practice of tenancy by ſufferance, unleſs with 108 tacit nenn 5 
the owner of the tenement. "1 
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"CHAPTER TUE TENTH. 


e re CONDITION, 


- >ESIDES the ſeveral diviſions of eſtates, in point of inte- 


reſt, which we have conſidered in the three preceding 
chapters, there is alſo another ſpecies ſtill remaining, which is 
called an eſtate upon condition; being ſuch whoſe exiſtence de- 


pends upon the happening or not happening of ſome uncertain 


event, whereby the eſtate may be either originally created, or en- 
larged, or finally defeated *. And theſe conditional eſtates I have 
choſen to reſerve till laſt, becauſe they are indeed more properly 
qualifications of other eſtates, than a diſtin& ſpecies of them- 
ſelves; ſeeing that any quantity of intereſt, a fee, a freehold, or 
a term of years, may depend upon theſe proviſional reſtrictions. 
Eſtates then upon condition, thus underſtood, are of two ſorts : 
1. Eſtates upon condition implied: 2. Eitates upon condition 
expreſſed : under which laſt may be included, 3. Eſtates held in 
vadio, gage, or pledge: 4. Eſtates by flatute merchant or ſtatute 


flaple + 5. Eſtates held by elegit. 


I. EsTATEs upon condition implied in law, are where a 
grant of an eſtate has a condition annexed to it inſeparably, from 


it's eſſence and conſtitution, although no condition be expreſſed 
in words. As if a grant be made to a man of an office, generally, 


without adding other words ; the law tacitly annexes hereto a 
ſecret condition, that the grantee ſhall duly execute his office, 
2 Co. Litt. 201. » Litt. F. 378. | 

' on 
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on breach of which condition it is lawful for the grantor, or his 
heirs, to ouſt him, and grant it to another perſon*. For an of- 
fice, either public or private, may be forfeited by mi/-uſer or non- 
ſer ; both of which are breaches of this implied condition. 1. By 
miſcuſer, or abuſe; as if a judge takes a bribe, or a park-keeper 
kills deer without authority. 2. By non-uſer, or negle&; which in 
public offices, that concern the adminiſtration of juſtice, or the 
commonwealth, is of itſelf a direct and immediate cauſe of for- 
feiture: but non-uſer of a private office is no cauſe of forfeiture, 
unleſs ſome ſpecial damage is proved to be occaſioned thereby“. 
For in the one caſe delay muſt neceſſarily be occaſioned in the af- 
fairs of the public, which require a conſtant attention ; but, pri- 
vate offices not requiring ſo regular and unremitted a ſervice; the 
temporary neglect of them is not neceſſarily productive of miſ-' 
chief; upon which account ſome ſpecial loſs muſt be proved, in 
order to vacate theſe. Franchiſes alſo, being regal privileges in 
the hands of a ſubject, are held to be granted on the ſame con- 
dition of making a proper uſe of them; and therefore they may 
be loſt and forfeited, like offices, gf n by abuſe or on ON tO wal 


UyroN the fe Sia ee all the berker which 
are given by law of life eſtates and others; for any acts done by 
the tenant himſelf, that are incompatible with the eſtate which 
he holds. As if tenants for life or years enfeoff a ſtranger in fee- 
ſimple: this is, by the common law, a forfeiture of their ſeveral 
eſtates; being a breach of the condition which the law annexes 
thereto, viz. that they ſhall not attempt to create a greater eſtate 
than they themſelves are entitled to. So if any tenants for years, 
for life, or in fee, commit a felony ; the king or other lord of 
the fee is entitled to have their tenements, becauſe their eſtate is 
determined by the breach of the condition, that they ſhall not 
«© commit felony,” which the law tacitly: annexes to 1 e 


danse #2 20 wid 
6 Litt. 5. 379. i N F#: 6 9 Rep. 50. 
4 Co. Litt. 233. NY | Co. Litt. 215. 
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I. An eſtate on condition expreſſed th grant icgelf, is 
where an eſtate is granted, either in fee-ſimple/'or otherwiſe, 


with an expreſs qualification annexed, whereby the eſtate granted 


ſhall either commence, be enlarged, or be defeated, upon per- 
formance or breach of ſuch qualification or condition · Theſe 
conditions are therefore either precedent, or ſubſequent. Precedent 
are ſuch as muſt happen or be performed before the eſtate can 
veſt or be enlarged; ſubſequent are ſuch, by the failure or non- 
performance of which an eſtate already veſted. may be defeated. 
Thus, if an eſtate for life be limited to A upon his marriage with 


B, the marriage is a precedent condition, and till that happens no 
eſtate® is veſted in A. Or, if a man grant to his leſſee for years, 


that upon payment of a hundred marks within the term he ſhall 


have the fee, this alſo is a condition precedent, and the fee-fimple 
paſſeth not till the hundred marks be paid*, But if a man grant 

an eſtate in fee-ſimple, reſerving to himſelf and his heirs a cer- 
tain rent; and that, if ſuch rent be not paid at the times limited, 


it ſhall be lawful for him and his heirs to re-enter, and avoid the 
eſtate z in this caſe the grantee and his heirs have an eſtate upon 


condition ſubſequent, which is defeaſible if the condition be not 


ſtrictly performed*. To this claſs may alſo be referred all baſe 
fees, and fee-ſimples conditional at the common law!. Thus an 


eftate to a man and his heirs, tenants of the manor of Dale, is an 
_ eſtate on condition that he and his heirs continue tenants of that 


manor. And ſo, if a perſonal annuity be granted at this day to 
a man and the heirs of his body; as this is no tenement, within 


the ſtatute of Weſtminſter the ſecond, it remains, as at common 
law, a fee-ſimple on condition that the grantee has heirs of his 
body. Upon the ſame principle depend all the determinable 


eſtates of freehold, which we mentioned in the eighth chapter; 
as durante viduitate, &c: theſe are eſtates upon condition that the 
grantees do not marry, and the like. And, on the breach of any 


5 Co. Litt. 201. 3 k F 
b Show. Parl. Caſ. 83, c. See pag. 109, 110, 111. 


Co. Litt. 217. 
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of theſe ſubſequent conditions by the failure of theſe contingen- 
cies; by the /grantee's not continuing tenant of the manor of 
Dale, by not having theirs of his body, or by not continuing ſole.; 
the eſtates Which were _— veſted in . en are 
bg anne and wil. | 


A DISTINCTION is wake: PTA RINGS e iu 
deed and a limitation, which Littleton” denominates alſo a condi- 
tion in law. For when an eſtate is ſo expreſſly confined and li- 
mited by the words of it's creation, that it cannot endure for any 

longer time than till the contingency happens upon which the 
eſtate is to fail, this is denominated a limitation: as when land is 
granted to a man, ſ% long at he is parſon of Dale, or 2e he 
continues unmarried, or until out of the rents and profits he ſhall 
have made Fool. and the like n. In ſuch caſes the eſtate deter- 
mines as ſoon as the contingency happens, (when he ceaſes to be 
poarſon, marries a wife, or has received the 500.) and the next 
ſubſequent eſtate, which depends upon ſuch determination, be- 
comes immediately veſted, without any act to be done by him 
-who is next in expectancy. But when an. eſtate is, ſtrictly ſpeak- 
ing, upon condition in deed (as if granted exprefily upon condition 
to be void upon the payment of 40“. by the grantor, or ſa tut 
- grantee continues unmarried, or provided he goes to Vork, 
c.) the law permits it to endure beyond the time when ſuch 
eee happens, unleſs the grantor or his heirs or aſſigns 
take advantage of the breach of the condition, and make either 
an entry or a claim in order to avoid the eſtate?. But, though 
ſtrict words of condition be uſed in the creation of the eſtate, yet 
if on breach of the condition the eſtate be limited over to a third 
perſon, and does not immediately revert to the grantor or his re- 
preſentatives, (as if an eſtate be granted by A to B, on condition 
that within two years B intermarry with C, and on failure thereof 
then to D and his 3 this the law e to be a limitation 


m F. 380. 1 Inſt. 234. o Lid. 42. 
10 Rep. 41. 5 5 » Litt. 5. 347. Stat, ene vm c. 34. 
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and not a condition: becauſe, if it were a condition, then, upon 


the breach thereof, only A or his repreſentatives could avoid the 
eſtate by entry, and ſo D's remainder might be defeated by their 
neglecting to enter; but, when it is a limitation, the eſtate of 
B determines, and that of D commences, the inſtant that the 


failure happens. So alſo, if a man by his will deviſes land to his 


heir at law, on condition that he pays a ſum of money, and for 
non- payment deviſes it over, this ſhall be conſidered as a limita- 
tion; otherwiſe no advantage could be taken of the non-payment, 

for none but the heir himſelf could have entered for a breach of 
condition ? 


IN all theſe inſtances, of limitations or conditions ſubſequent, 


it is to be obſerved, that fo long as the condition, either expreſs 
or implied, either in deed or in law, remains unbroken, the 
grantee may have an eſtate of freehold, provided the eſtate upon 


which ſuch condition is annexed be in itſelf of a freehold nature; 
as if the original grant expreſs either an eſtate of inheritance, or 


for life, or no eſtate at all, which is conſtructively an eſtate for life. 


For the breach of theſe conditions being contingent and uncer- 


tain, this uncertainty preſerves the freehold *; becauſe the eſtate 
is capable to laſt for ever, or at leaſt for the life of the tenant, 
| ſuppoſing the condition to remain unbroken. But where the e- 
Nate is at the utmoſt a chattel intereſt, which muſt determine at 


a time certain, and may determine ſooner, (as a grant for ninety 


nine years, provided A, B, and C, or the ſurvivor of them, 


ſhall ſo long live) this ſtill continues a mere chattel, and is not, 
by it's uncertainty, ranked among eſtates of freehold. 


| THEsE expreſs conditions, if they be impoſſible at the time of 


their creation, or afterwards become impoſſible by the act of God 


or the act of the feoffor himſelf, or if they be contrary to law, 
or repugnant to the nature of the eſtate, are void. In any of 


Which caſes, if — be conditions ſubſequent, that is, to be pet- 


2 1 Ventr. 202. 5 Co, Litt. 42, 


formed 
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formed after the eſtate is veſted, the eſtate ſnall become abſolute 
in the tenant. As, if a feoffment be made to a man in fee-fimple, 
on condition that unleſs he goes to Rome in twenty four hours; 
or unleſs he marries with Jane 8. by ſuch a day; (within which 
time the woman dies, or the feoffor marries her himſelf) or unleſs 
he kills another; or in caſe he alienes in fee; then and in any of 
ſuch caſes. the eſtate ſhall be vacated and determine: here the 
condition is void, and the eſtate made abſolute in the feoffee. 
For he hath by the grant the eſtate veſted in him, which ſhall 
not be defeated afterwards by a condition either impoſſible, il- 
legal, or repugnant*. But if the condition be precedent, or to 
be performed before the eſtate veſts, as a grant to a man that, 
if he kills another or goes to Rome in a day, he ſhall have an 
eſtate in fee ; here, the void condition being precedent, the eſtate 
which depends thereon is alſo void, and the grantee; ſhall take 


nothing by the grant : for he hath no eſtate until Ga condition. 
be erm 


Tu ERE are oa eſtates defeabible upon condition ſubſequent, 
that b a more n notice. Such are ] 

III. EsTATEs held i vadio, i in gage, or bie 4 dba are 
of two kinds, vivum vadium, or living pledge; and mortuum va- 
dium, dead pledge, or mortgage. 


Vivum vadium, or - living nledae, 1s when a man | borrows a 
ſum (ſuppoſe 200 J.) of another; and grants him an eſtate, as, of 
20 J. per annum, to hold till the rents and profits ſhall repay the 
ſum ſo borrowed. This is an eſtate conditioned to be void, as ſoon 
as ſuch ſum is raiſed, And in this caſe the land or pledge is ſaid 
to be living: it ſubſiſts, and ſurvives the debt; and, immediately 


on the diſcharge of that, reſults back to the borrower”. But 


mortuum vadium, a dead pledge, or mortgage, (which is much 
more common than the other) is where a man borrows of another 


z e, 
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a ſpecific ſum (e. g. 200 / ) and grants him an eſtate i in fee, on 
condition that if he, the mortgagor, ſhall repay the mortgagee 
the ſaid ſum of 2007. on a certain day mentioned in the deed, 
that then the mortgagor may re- enter on the eſtate ſo granted in 
pledge; or, as is now the more uſual way, that the mortgagee 
ſhall re- convey the eſtate to the mortgagor: in this caſe the land, 
which is ſo put in pledge, is by law, in caſe of non- payment at 
the time limited, for ever dead and gone from the mortgagor; 


and the mortgagee's eſtate in the lands is then no longer condi- 


tional, but abſolute. But, ſo long as it continues conditional, 


that is, between the time of lending the money, and the time 
allotted for payment, the mortgagee is called tenant in mortgage“. 
But, as it was formerly a doubt“, whether, by taking ſuch e- 


ſtate in fee, it did not become liable to the wife's dower, and 
other incumbrances of the mortgagee (though that doubt has 
been long ago over-ruled by our courts of equity *) it therefore 
became uſual to grant only a long term of years, by way of mort- 


gage; with condition to be void on re- payment of the mortgage- 


money : which courſe has been ſince continued, principally be- 
cauſe on the death of the mortgagee ſuch term becomes veſted in 
his perſonal repreſentatives, who alone are intitled in equity to 
receive the money lent, of whatever nature the mortgage may 


happen to be. 


4 


As ſoon as the eſtate is created, the mortgagee may imme- 


diately enter on the lands; but is liable to be diſpoſſeſſed, upon 


performance of the condition by payment of the mortgage-money 
at the day limited. And therefore the uſual way is to agree that 
the mortgagor ſhall hold the land till the day aſſigned for pay- 
ment; when, in caſe of failure, whereby the eſtate becomes 
abſolute, the mortgagee may enter upon it and take poſſeſſion, 


without any poſſibility ar law of being afterwards evicted by the 


mortgagor, to whom the land is now for ever dead. But here 


again the courts of equity interpoſe; and, though a mortgage 


* Litt. 5. 338. 8 ws? 2 Hardr. 466. 
Y Lid. 9. 357. Cro. Car. 191. | 
be 
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be thus forfeited, and the eſtate abſolutely veſted in the mort- 
gagee at the common law, yet they will conſider the real value 
of the tenements compared with the ſum borrowed. And, if the 
eſtate be of greater value than the ſum lent thereon, they will 
allow the mortgagor at any reaſonable time to re-call or redeem 
his eſtate; paying to the mortgagee his principal, intereſt, and. 
expenſes : for otherwiſe, in ſtrictneſs of law, an eſtate worth 
1000/7. might be forfeited for non-payment of 100 J. or a leſs 
ſum. This reaſonable advantage, allowed to mortgagors, is called 
the equity of redemption : and this enables a mortgagor to call 
on the mortgagee, who has poſſeſſion of his eſtate, to deliver it 
back and account for the rents and profits received, on payment 
of his whole debt and intereſt; thereby turning the mortuum into 
a kind of vivum vadium. But, on the other hand, the mortgagee 
may either compel the ſale of the eſtate, in order to get the whole 
of his money immediately; or elſe call upon the mortgagor to 
redeem his eſtate, preſently, or, in default thereof, to be for ever 
forechſed from redeeming the ſame; that is, to loſe his equity of 
redemption without poflibility of re-call. And alſo, in ſome caſes. 

of fraudulent mortgages *, the fraudulent mortgagor forfeits all 
equity of redemption whatſoever. It is not however uſual for 
mortgagees to take poſſeſſion of the mortgaged eſtate, unleſs. 
where the ſecurity is precarious, or ſmall; or where the mort- 
gagor neglects even the payment of intereſt : when the mort- 

gagee is frequently obliged to bring an ejectment, and take the 

land inte his own hands, in the nature of a pledge, or the pig= 
zus of the Roman law : whereas, while it remains in the hands 

of the mortgagor, it more reſembles their bypotheca, which was 
where the poſſeſſion of the thing pledged remained with the 
debtor ®. But, by ſtatute 7 Geo. II. c. 20. after payment or ten-. 
der by the mortgagor of principal, intereſt, and coſts, the mort- 

gagee can maintain no ejectment; but may be compelled to re- 

aſſign his ſecurities. In Glanvil's time, when the univerſal me- 


a gtat. 4 & 5 w. & M. c. 16. ditori, At eam, quae fine craditiine og con- 
Pig noris appellatione eam proprie rem con- ventione tenetur, proprie hypothecae appellatione 
tineri dicimus, quae ſimul etiam traditur cre= contineri dicimus. IA. J. 4. t. 6. 5. 7. 
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thod of conveyance was by livery of ſeiſin or corporal tradition 
of the lands, no gage or pledge of lands was good unleſs poſſeſ- | 
fion was alſo delivered to the creditor; / non ſequatur ipſius va- 
ui traditio, curia domini regs bujufmoa: priv atas con ventiones tueri 
non ſolet: for which the reaſon given is, to prevent ſubſe- 
quent and fraudulent pledges of the ſame land; © cum in tali caſu 


4 paſſit eadem res pluribus alits creditoribus tum prius tum poſterius 


© inuadiaric. And the frauds which have ariſen, ſince the exchange 
of theſe public and notorious conveyances for more private: and 
ſecret bargains, have well evinced the wiſdom of our antient law. 


IV..A FOURTH ſpecies of kes, defeaſible on condition 
ſubſequent, are thoſe held by ature merchant, and ſtatute ſtaple; 
which are very nearly related to the v/vum vadium before- men- 
tioned, or eſtate held till the profits thereof ſhall diſcharge a debt 
liquidated or aſcertained. For both the ſtatute merchant and 
ſtatute ſtaple are ſecurities for money; the one entered into pur- 
ſuant to the ſtatute 13 Edw. I. de mercatoribus, and thence called a 
ſtatute merchant; the other purſuant to the ſtatute 27 Edw. III. 
c. 9. before the mayor of the ſtaple, that is to ſay, the grand 
mart for the principal commodities or manufactures of the Mit 
dom, formerly held by act of parliament in certain trading towns d, 
and thence this ſecurity is called a ſtatute ſtaple. They are both, 
I fay, ſecurities for debts, originally permitted only among tra- 
ders, for the benefit of commerce; whereby the lands of the 
debtor are conveyed to the creditor, till out of the rents and 
profits of them his debt may be ſatisfied: and, during ſuch time 
as the creditor ſo holds the lands, he is tenant by ſtatute mer- 
chant or ſtatute ſtaple. There is alſo a ſimilar ſecurity, the re- 
cognizance in the nature of a ſtatute ſtaple, which extends the 
benefit of this mercantile tranſaction to all the king's ſubjects i in 


general, by virtue of the ſtatute 23 Hen. VIII. c. 6. 


v. 1 ſimilar conditional 0 created by operation 
of law, for ſecurity and ſatisfaction of debts, is called an eſtate 


© 10. 8. | « See book I. c. 8. 5 
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by elegit. What an elegit is, and why fo called, will be explained 
in the third part of theſe commentaries. At preſent I need only 
mention, that it is the name of a writ, founded on the ſtatute*© 
of Weſtm. 2. by which, after a plaintiff has obtained judgment 
for his debt at law, the ſheriff gives him poſſeſſion of one half 
of the defendant's lands and tenements, to be held, occupied, 
and enjoyed, until his debt and damages are fully paid: and, 
during the time he fo holds them, he is called tenant by elegit. 
It is eaſy to obſerve, that this is alſo a mere conditional eſtate, 
defeaſible as ſoon as the debt is levied. But it is remarkable, 
that the feodal reſtraints of alienating lands, and charging them 
with the debts of the owner, were ſoftened much earlier and 
much more effectually for the benefit of trade and commerce, than | 
for any other conſideration. Before the ſtatute of gui emprores *, 
it is generally thought that the proprietor of lands was enabled 
to alienate no more than a moiety of them: the ſtatute there- 
fore of Weſtm. 2. permits only ſo much of them to be affected 
by the proceſs of law, as a man was capable of alienating by his 
own deed. But by the ſtatute de mercatoribus (paſſed in the fark l 
years) the w/ole of a man's lands was liable to be pledged in a 
ſtatute merchant, for a debt contracted in trade; though only 


half of them was liable to be taken in execution for oy won | 
debt of the owner. 


I 54ALL conclude. what 1 had to rematk of theſe eſtates, 
by ſtatute merchant, ſtatute ſtaple, and elegit, with the obſerva- 
tion of fir Edward Coke®. « Theſe tenants have uncertain intereſts 
in lands and tenements, and yet they have but chattels and no 
« freeholds;”. (which makes them an exception to the general 

rule) * becauſe though they may hold an eſtate of inheritance, ” 8 

« or for life, ut liberum tenementum, until their debt be paid; yet 
« it ſhall go to their executors: for ut is ſimilitudinary ; and 
though, to recover their eſtates, they ſhall have the ſame remedy 
(by aſſiſe) as a tenant of the freehold ſhall have, yet it is but 


e 13 Edw. I. c. 18. 8 13 Edw. I. 
f 18 Edw. J. „ 1 Inſt, 42, 43. 
Vor. II. W es the 
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« the ſimilitude of a freehold, and nullum /imile eſt idem. This 
indeed only proves them to be chattel intereſts, becauſe they go 
to the executors, which is inconſiſtent with the nature of a free- 
hold: but it does not aſſign the reaſon why theſe eſtates, in con- 
tradiſtinction to other uncertain intereſts, ſhall veſt in the execu- 
tors of the tenant and not the heir ; which.is probably owing to 
this: that, bein * a ſecurity and remedy provided for perſonal 
debts owing to the deceaſed, to which debts the executor is in- 
titled, the law has therefore thus directed their ſucceſſion ; as 
judging it reaſonable, from a principle of natural equity, that the 
ſecurity and remedy ſhould be veſted in them, to whom the debts 
if recovered would belong. And, upon the ſame principle, if 
lands be deviſed to a man's executor, until out of their profits the 
debts due from the teſtator be diſcharged, this intereſt in the 
lands ſhall be a chattel intereſt, and on the death of ſuch exe- 
cutor ſhall go to bis executors: becauſe they, being liable to 
pay the original teſtator's debts, ſo far as his aſſets will extend, 


are in reaſon intitled to poſſeſs . that fund, out of which he has 
ire them to be paid. 


5 
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Or ESTATES IN POSSESSION, REMAINDER, 
AND REVERSION. - 


wr 894 — 
ln 


ITHERTO we have conſidered eſtates Glely wth re- 


gard to their duration, or the quantity of intereſt which the 
5 owners have therein. We are now to confider them in another 


view; with regard to the time of their enjoyment, when the actual 


pernancy of the profits (that is, the taking, perception, or receipt, 


of the rents and other advantages ariſing therefrom) begins. E- 


ſtates therefore, with reſpect to this conſideration, may either be 
in poſſeſſion, or in expectancy: and of expectancies there are two 
ſorts; one created by act of the parties, called a remainder; ; the 


other by act of law, and called a rever/fion. 


I. Or eſtates in poſeffion, (which are FISTING called eſtates 


executed, whereby a preſent intereft paſſes to and reſides in the 
tenant, not depending on any ſubſequent circumſtance or contin- 
gency, as in the caſe of eſtates executory) there is little or nothing 


peculiar to be obſerved. All the eſtates we have hitherto ſpoken 


of are of this kind; for, in laying down general rules, we uſually 
apply them to ſuch eſtates as are then actually in the tenant's 
poſſeſſion. But the doctrine of eſtates in expectancy contains 
| ſome of the niceſt and moſt abſtruſe learning in the Engliſh law. 
Theſe will therefore require a minute diſcuſſion, and demand 
ſome degree of attention. 
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II. An eſtate then in minder may be defined to. 8 
eſtate limited to take effect and be enjoyed after another eſtate is 
determined, ; As if a man ſeiſed in fee- ſimple granteth lands to 
A for twenty years, and, after the determination of the ſaid term, 
then to B and his heirs for ever: here A is tenant for years, re- 
mainder to B in fee. In the firſt place an eſtate for years is crea- 
ted or carved out of the fee, and given to A; and the reſidue or 
remainder of it is given to B. But both theſe intereſts are in fact 
only one eſtate; the preſent term of years and the remainder af- 
terwards, when added together, being equal only to one eſtate in 
fee *, They are indeed different parts, but they conſtitute only 
one hole : they are carved out of one and the ſame inheritance: 
they are both created, and may both ſubſiſt, together; the one 
in poſleſſion, the other in expectancy. 80 if land be granted to 
A for twenty years, and after the determination of the ſaid term 
to B for life; and, after the determination of B's eſtate for life, 
it be limited to C and his heirs for ever : this makes A tenant 
for years, with remainder to B for life, remainder over to C in 
fee. Now here the eſtate of inheritance undergoes a diviſion into 
three portions : there is firſt A's eſtate for years carved out of it; 
and after that B's eſtate for life; and then the whole that re- 
mains is limited to C and his heirs. And here alſo the firſt eſtate, 
and both the remainders, for life and in fee, are one eſtate only; 
being nothing but parts or portions of one entire inheritance: 
and if there were a hundred remainders, it would ſtill be the 
ſame thing; upon a principle grounded in mathematical truth, 
that all the parts are equal, and no more than equal, to the whole. 
And hence alſo it is eaſy to collect, that no remainder can be 
limited after the grant of an eſtate in fee-fimple? : becauſe a fee- 
fimple ; is the higheſt and largeſt eſtate, that a ſubject is capable 
of enjoying ; and he that is tenant in fee hath in him the whole 
of the eſtate : a remainder therefore, which is only a portion, 
or reſiduary part, of the eſtate, cannot be reſerved after the 
| whole i is diſpoſed of. A. particular eſtate, with all the remain- 
Co. Litt. 143. „ Plowd. 29. Vauzh. 269. 

NT V | ders 
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bers expectant thereon, is only one fee-ſimple ; as 407. is part of 
100 J. and 60 J. is the remainder of it: 'wherefore, after a fee- 
ſimple once veſted there can no more be a remainder limited 


thereon, than after nen 100 is r thete can be | 


any — ng 


Tu u US -nived being een we ſhall be th better enabled 


to comprehend the rules that are laid down by law to be obſerved. 
in the creation of remainders, and the reaſons upon which thoſe | 


rules are e founded. 


TT Aud, firſt, there muſt neceſſarily be ſome particular eſtate, 
en to the eſtate in remainder . As, an eſtate for years to 
A, remainder to B for life; or, an eſtate for life to A, remain- 
der to B in tail. This precedent eſtate is called the particular 
eſtate, as being only a ſmall part, or particula, of the inherit- 
ance; the reſidue or remainder of which is granted over to an- 
other. The neceſſity of creating this preceding particular eſtate, 
in order to make a good remainder, ariſes from this plain reaſon; 


that remainder is a relative expreſſion, and implies that ſome part 
of the thing is previouſly diſpoſed of: for, where the whole is 
conveyed at once, there cannot poſſibly exiſt a remainder; but 


the Intereſt ame whatever it be, will bee an eſtate in poſſeſſion. 


PO eſtate com: to commence at a diſtant period of time, 


without any intervening eſtate, is therefore properly no remain- 


der: it is the whole of the gift, and not a reſiduary part. And 
ſuch future eſtates can only be made of chattel intereſts, which 


were conſidered in the light of mere contracts by the antient 
law, to be executed either now or hereafter, as the W ce : 


parties ſnould agree: but an eſtate of freehold muſt be create 
to commence immediately. For it is an antient rule of the com- 
mon law, that no eſtate of frechold can be created to commence 


in futuro; but it ought to take effect preſently either in poſſeſſion | 
or remainder*® : . becauſe at common law no freehold” in lands 1 


6 


Co. Litt. 49. Plowd. 25. 925 * c Rep. 94. 
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could paſs without ie of ſeiſin; which muſt operate either 
immediately, or not at all. It would therefore be contradictory, | 
if an eſtate, which is not to commence till hereafter, could be 
granted by a conveyance which imports an immediate poſſeſſion. 
Therefore, though a leaſe to A for ſeven years, to commence 
from next Michaelmas, is good ; yet a conveyance to B of lands, 
to hold to him and his heirs for ever from the end of three years 
next enſuing, is void. | So that when it is intended to grant an 
eſtate of freehold, whereof the enjoyment. ſhall be deferred till a 
future time, it is neceſſary to create a previous particular eſtate, 
which may ſubſiſt till that period of time is completed; and for 
the grantor to deliver immediate poſſeſſion of the land to the te- 
nant of this particular eſtate, which is conſtrued to be giving 
poſſeſſion to him in remainder, ſince his eſtate and that of the 
particular tenant are one and the ſame eſtate in law. As, where 
one leaſes to A for three years, with remainder to B in fee, and 
makes livery of ſeiſin to A; here by the livery the freehold is 
immediately created, and veſted in B, during the continuance of 
A's term of years. The whole eſtate paſſes at once from the 
grantor to the grantees, and the remainder-man is ſeiſed of his 
remainder at the ſame time that the termor is poſſeſſed of his 
term. The enjoyment of it muſt indeed be deferred till hereaf- 
ter; but it is to all intents and purpoſes an eſtate commencing in 
e though to be occupied and enjoyed in e 


As no remainder can be created, 1 ſuch a precedent 
varticuler eſtate, therefore the particular eſtate is ſaid to ſupport 
the remainder. But a leaſe at will is not held to be ſuch a parti- 
cular eſtate, as will ſupport a remainder over. For an eſtate at 
will is of a nature ſo flender and precarious, that it is not looked 
upon as a portion of the inheritance; and a portion muſt firſt be 
taken out of it, in order to conſtitute a remainder. Beſides, if 
it be a freehold remainder, livery of ſeiſin muſt be given at the 
time of it's creation; and the entry of the grantor, to do this, 
determines the eſtate at will in the very inſtant in which it is 
| | 8 Rep. 75. 1 

made s. 
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made: or, if it be a chattel intereſt, though perhaps it might 
operate as a future contraſt, if the tenant for years be a party to 
the deed of creation, yet it is void by way of remuinder : for it 
is a ſeparate independent contract, diftin& from the precedent 
eſtate at will; and every remainder muſt be part of one and the 
ſame eſtate, out of which the preceding particular eſtate is taken b. 
And hence it is generally true, that if the particular eſtate is 
void in it's creation, or by any means is defeated afterwards; the 
remainder ſupported. thereby ſhall be defeated alſo': as where the 
particular eſtate is an eſtate for the life of a perſon not in 
or an eſtate for life upon condition, on breach of which condition 
the grantor enters and avoids the eſtate!; in either of theſe caſes 
11 ie over is void. 7 Bee 55 1 0 1080 

2. A $8EConD rule to be obſerved is this; hin he inder 
muſt commence or paſs out of the grantor at the time of the 
creation of the particular eſtate ®. As, where there is an eſtate 
to A for life, with remainder to B in fee: here B's remainder in 


fee paſſes from the grantor at the ſame time that ſeiſin is delivered 


to A of his life eſtate in poſſeſſion. And it is this, which induces 
the neceſſity at common law of livery of ſeiſin being made on the 


particular eſtate, whenever a freehold remainder is created. For, 


if it be limited even on an eſtate for years, it is neceſſaryithat the 


leſſee for years ſhould have livery of ſeiſin, in order to convey the 


frechold from and out of the grantor ; otherwiſe the remainder 
is void v. Not that the livery is neceſſary to ſtrengthen the eſtate 
for years; but, as livery of the land 1s requiſite to convey the 
freehold, and yet cannot be given to him in remainder without 
infti nging the poſſeſſion of the leſſee for years, therefore the law 


allows ſuch livery, made to the tenant of the particular eſtate, 


to relate and enure to him in remainder, as both are but ang 


eſtate BT de | h 2.4) 
£ Dyer.i4$... 151.515 7 11 fog: 89. 6 1 10 51 
k Raym. 151. „ Litt. $. 671. Plowd. 25. 
i Co. Litt. 298. '  ® Litt. $. 60, 
k 2 Roll, Abr, 415. Co. Litt. 49. 5 5 
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3. A THIRD rule reſpecting remainders is this; that the re- 
mainder muſt veſt in the grantee during the continuance of the 
particular eſtate, or eo inſtanti that it determines ?. As, if A be 
tenant for life, remainder to B in tail; here B's remainder is 
veſted in him, at the creation of the particular eſtate to A for 
life: or, if A and B be tenants for their joint lives, remainder 
to the ſurvivor in fee; here, though during their joint lives the 
remainder is veſted in neither, yet on the death of either of them, 
the remainder veſts inſtantly in the ſurvivor: wherefore both 
theſe are good remainders. But, if an eſtate be limited to A for 
life, remainder to the eldeſt ſon of B in tail, and A dies before B 
hath any ſon; here the remainder will be void, for it did not 
veſt in any one during the continuance, nor at the determination, 
of the particular eſtate: and, even ſuppoſing that B ſhould after- 
wards have a ſon, he ſhall not take by this remainder ; for, as it 
did not veſt at or before the end of the particular eſtate, it never 
can veſt at all, but is gone for ever d. And this depends upon the 
principle before laid down, that the precedent particular eſtate 
and the remainder are one eſtate in law; they muſt therefore 
ſubſiſt and be in ee at one and the ſame inſtant of time, either 
during the continuance of the firſt eſtate or at the very inſtant 
| when that determines, ſo that no other eſtate can poſſibly come 
between them. For there can be no intervening eſtate between 
the particular eſtate, and the remainder ſupported thereby“: the 


thing ſupported muſt fall to the ground, if once it's pen be 
ſevered from it. | 


IT is upon theſe rules, but principally the laſt, that the doc- 
trine of contingent remainders depends. For remainders are either 
veſted or contingent. Veſted remainders (or remainders executed, 
whereby a preſent intereſt paſſes to the party, though to be en- 
joyed in futuro) as where the eſtate is invariably fixed, to remain 
to a determinate perſon, after the particular eſtate is ſpent. As 


P Plowd, 25. 1 Rep. 66, „„ * 5 
21 Rep. 138, | 


ut 
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if A be tenant for twenty years, remainder to B in fee; here B's 
is 4 . enten which nothing can en or + aire. 


r mia or executory remainders (whereby | no preſent 
intereſt paſſes) are where the eſtate in remainder is limited to take 
effect, either to a dubious and uncertain perſon, or upon a dubious 

and uncertain event; ſo that the particular eſtate may chance to 
be determined, and the remainder never take effect. 


FRS 1, they may be limited to a dubious and uncertain per- 
fon. As if A be tenant for life, with remainder to B's eldeſt fon 
(then unborn) in tail; this is a contingent remainder, for it is 
uncertain whether B will have a ſon or no: but the inſtant that 
a ſon is born, the remainder is no longer contingent, but veſted. 
Though, if A had died before the contingency happened, that is, 
before B's ſon was born, the remainder would have been abſo- 
lutely gone; for the particular eſtate was determined before the 
remainder could veſt. Nay, by the ſtrict rule of law, if A were 
tenant for life, remainder to his own eldeſt fon in tail, and A died 
without iſſue born, but leaving his wife enſeint or big with child, 
and after his death a poſthumous ſon was born, this ſon could 
not take the land, by virtue of this remainder ; for the particular 
eſtate determined before there was any perſon in e, in whom 
the remainder could veſt*. But, to remedy this hardſhip, it is 
enacted by ſtatute 10 & 11 W. III. c.16. that poſthumous child- 
ren ſhall be capable of taking i in remainder, in the ſame manner 
as if they had been born in their father's lifetime : that is, the 


remainder is allowed to veſt 1 in them, while yet in their mother $ 
womb". 4 


Tus s ſpecies of contingent remainders, to a perſon not in 
being, muſt however be limited to ſome one, that may by com- 
mon poſſibility, or potentia propinqua, be in efſe at or before the 
particular eſtate determines". As if an eſtate be made to A for 


* 3 Rep. 20. | u See Vol. I. pag. 136. 
t Salk. 228. 4 Mod. 282, | 2 Rep. 51. oo 
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life, remainder to the heirs of B: now, if A dies before B, the 
remainder is at an end; for during B's life he has no heir, nemo 
eft haeres viventis: but if B dies firſt, the remainder then imme- 
diately veſts in his heir, who will be entitled to the land on the 
death of A. This is a good contingent remainder, for the poſſi- 
bility of B's dying before A is potentia propinqua, and therefore 
allowed in law*. But a remainder to the right heirs of B (if 
there be no ſuch perſon as B in e) is void). For here there 
muſt two contingencies happen ; firſt, that ſuch a perſon as B 
ſhall be born; and; ſecondly, that he ſhall alſo die during the 
continuance of the particular eſtate ; which make it potentia re- 
motiſſima, a moſt improbable poſſibility. A remainder to a man's 
eldeft ſon, who hath none, (we have ſeen) is good ; for by com- 
mon poſſibility he may have one; but if it be limited in parti- 
cular to his ſon John, or Richard, it is bad, if he have no ſon 
of that name; for it is too remote a poſſibility that he ſhould not 
only have a ſon, but a ſon of a particular name. A limitation 
of a remainder to a baſtard before it is born, is not good *: for 
though the law allows the poſſibility of having baſtards, it pre- 
ſumes it to be a very remote and improbable contingency. Thus 
may a remainder be contingent, on account of the erden of 
the per/on who i is to take it. 


A REMAINDER may Its be contingent, where the perſon 
to whom it is limited is fixed and certain, but the event upon 
which it is to take effect is vague and uncertain. As, where land 
is given to A for life, and in caſe B ſurvives him, then with re- 
mainder to B in fee: here B is a certain perſon, but the remain- 
der to him is a contingent remainder, depending upon a dubious 
event, the uncertainty of his ſurviving A. During the joint lives 
of A and ; it is contingent ; and if B dies farſt, it never can veſt 
in his heirs, but is for ever gone; but if A dies firſt, the remain- 
der to B becomes veſted. 


* Co; Litt; 3578; | E 5 Rep. 51. 
Hob. 33. | 2 Cro, Eliz. 509. 
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CON TINGENT remainders of either kind, if they amount 
to a freehold, cannot be limited on an eſtate for years, or any 
other particular eſtate, leſs than a freehold. Thus if land be 
granted to A for ten years, with remainder in fee to the right 
| heirs of B, this remainder is void *: but if granted to A for life, 
with a like remainder, it is good, F or, unleſs the freehold paſſes 
out.of the grantor at the time when the remainder is created, 
ſuch freehold remainder is void : it cannot paſs out of him, with- 
out veſting ſomewhere ; and in the caſe of a contingent remain- 
der it muſt veſt in the particular tenant, elſe it can veſt no where: 
unleſs therefore the eſtate of ſuch particular tenant be of a free- 


hold nature, the r cannot veſt in him, and e 
the remainder i is void. 


Cox rIx GEN T remainders may be defeated, by deſtroying or 

determining the particular eſtate upon which they depend, before 
the contingency happens whereby they become veſted ©. There- 
fore when there is tenant for life, with divers remainders in con- 
tingency, he may, not only by his death, but by alienation, ſur- 
render, or other methods, deſtroy and determine his own life- 
eſtate, before any of thoſe remainders veſt ; the conſequence of 
which is that he utterly defeats them all. As, if there be tenant 
for life, with remainder to his eldeſt ſon unborn in tail, and the 
tenant for life, before any ſon is born, ſurrenders his life-eſtate, 
he by that means defeats the remainder in tail to his ſon : for his 
| ſon not being in effe, when the particular eſtate determined, the 
remainder could not then veſt; and, as it could not velit then, 
by the rules before laid down, it never can veſt at all. In theſe 
caſes therefore it is neceſſary to have truſtees appointed to pre- 
ſerve the contingent remainders; in whom there is veſted an 

eſtate in remainder for the life of the tenant for life, to com- 
mence when his determines. If therefore his eſtate for life de- 
termines otherwiſe than by his death, their eſtate, for the reſidue 
of his natural life, will then take effect, and become a particu- 
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lar eſtate in poſſeſſion, ſufficient to ſupport the remainders de- 
pending in contingency. This method is ſaid to have been in- 
vented by ſir Orlando Bridgman, ſir Geoffery Palmer, and other 
eminent council, who betook themſelves to conveyancing during 
the time of the civil wars; in order thereby to ſecure in family 
ſettlements a proviſion for the future children of an intended 
marriage, who before were uſually left at the mercy of the par- 
ticular tenant for life“: and when, after the reſtoration, thoſe 
gentlemen came to fill the firſt offices of the law, they ſupported 
this invention within reaſonable and proper bounds, and intro- 
duced it into general uſe. 


4 Tu us the ſtudent will obſerve how much nicety is required 
in creating and ſecuring a remainder ; and I truſt he will in ſome 
meaſure ſee the general reaſons, upon which this nicety is found- 
ed. It were endleſs to attempt to enter upon the particular ſub- 
tilties and refinements, into which this doctrine, by the variety 
of caſes which have occurred in the courſe of many centu- 
' ries, has been ſpun out and ſubdivided : neither are they conſo- 

nant to the deſign of theſe elementary diſquiſitions. I muſt not 
however omit, that in deviſes by laſt will and teſtament, (which, 
being often drawn up when the party is inops confilii, are always 
more favoured in conſtruction than formal deeds, which are pre- 
ſumed to be made with great caution, fore-thought, and advice) 
in theſe deviſes, I ſay, remainders may be created in ſome meaſure 
contrary to the rules before laid down : though our lawyers will 
not allow ſuch diſpoſitions to be ſtrictly remainders; but call them 


by another name, that of executory deviſes, or deviſes hereafter 
to be executed. 


An executory deviſe of lands is ſuch a diſpoſition of them by 
will, that thereby no eſtate veſts at the death of the deviſor, but 
only on ſome future contingency. It differs from a remainder in 
three very material points: 1. That it needs not any particular 


© See Moor, 486, 2 Roll. Abr. 797. pl. 12. 2 Sid, 159. 2 Chan. Rep. 170. 
| eſtate 


eſtate to ſupport it. 2. That by it a fee-fimple or other leſs. e- 
ſtate, may be limited after a fee-fſimple. 3. That by this means 


a remainder may be limited of a chattel intereſt, ten a 1 
lar eſtate for life created in the ſame. 


Is Tur firſticaſe We when a man deviſes a future eſtate, 
to ariſe upon a contingency; and, till that contingency happens, 
does not diſpoſe of the fee- ſimple, but leaves it to deſcend to his 
heir at law. As if one deviſes land to a feme-ſole and her heirs, 
upon her day of marriage: here is in effect a contingent remain- 
der without any particular eſtate to ſupport it ; a freehold com- 
mencing in futuro. This limitation, though it would be void 
in a deed, yet is good in a will, by way of executory deviſe ©. 
For, ſince by a deviſe a freehold may paſs without corporal tra- 
dition or livery of ſeiſin, (as it muſt do, if it paſſes at all) there- 
fore it may commence in futuro; becauſe the principal reaſon 
why it cannot commence in futuro i in other caſes, is the neceflity 
of actual ſeiſin, which always operates in praeſenti. And, ſince 
it may thus commence in futuro, there is no need of a particular 
eſtate to ſupport it ; the only uſe of which is to make the re- 
mainder, by it's unity with the particular eſtate, a preſent intereſt. 
And hence alſo it follows, that ſuch an executory deviſe, not be- 


ing a preſent intersſt, cannot be barred by a eee Wed 
before it commences, 


2. By executory deviſe a fee, or other leſs eſtate, may be limited 
after a fee. And this happens where a deviſor deviſes his whole 
eſtate in fee, but limits a remainder thereon to commence on a 
future contingency. As if a man deviſes land to A and his heirs; 
but, if he dies before the age of twenty one, then to B and his 
| heirs: this remainder, though void in a deed, is good by way of 
executory deviſe*. But, in both theſe ſpecies of executory deviſes, 
the contingencies ought to beſuch as may happen within a reaſon- 
able time; as within one or more life or lives in being, or within 

e i Sid. 153. | t 2 Mod. 289. 

Cro. Jac. 593. 1 | | 
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a moderate term of years; for courts of juſtice will not indulge 
even wills, ſo as to create a perpetuity, which the law abhors“: 
becauſe by perpetuities, (or the ſettlement of an intereſt, which 
ſhall go in the ſucceſſion preſcribed, without any power of alie- 
nation!) eſtates are made incapable of anſwering thoſe ends, of 

| ſocial commerce, and providing for the ſudden contingencies of 
private life, for which property was at firſt eſtabliſhed. The ut- 
moſt length that has been hitherto allowed, for the contingency 
of an executory deviſe of either kind to happen in, is that of a 
life or lives in being, and one. and twenty years afterwards. As 
when lands are deviſed to ſuch unborn ſon of a feme-covert, as 
ſhall firſt attain the age of twenty one, and his heirs; the utmoſt 
length of time that can happen before the eſtate can veſt, is the 
life of the mother and the ſubſequent infancy of her ſon : and 
this hath been decreed to be a good executory deviſek. 


2 v executory deviſe a term of years may be given to one 
man for his life, and afterwards limited over in remainder to an- 
other, which could not be done by deed: for by law the firſt 
grant of it, to a man for life, was a total diſpoſition of the whole 
term ; a life eſtate being eſteemed of a higher and larger nature 
than any term of years'. And, at firſt, the courts were tender, 
even in the caſe of a will, of reſtraining the deviſee for life from 
aliening the term; but only held, that in caſe he died without 
exerting that act of ownerſhip, the remainder over ſhould then 
take place“: for the reſtraint of the power of alienation, eſpe- 
cially in very long terms, was introducing a ſpecies of perpetuity. 
But, ſoon afterwards, it was held", that the deviſee for life hath 
no power of aliening the term, ſo as to bar the remainder- man: 
yet in order to prevent the danger of perpetuities, it was ſettled®, 
that, though ſuch remainders may be limited to as many perſons 
ee as the deviſor thinks proper, yet they muſt all bei in efſe 
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during the life of the firſt deviſee ; for then all the candles are 
lighted and are conſuming together, and the ultimate remainder 
is in reality only to that remainder- man who happens to ſurvive 
the reſt: or, that ſuch remainder may be limited to take effect 


upon ſuch contingency only, as muſt eg cd _m at Fall) n 
. * of the firſt deviſee*. | 


Tavs wah for ſuch eſtates in expectancy, as are created by 
the expreſs words of the parties themſelves; the moſt intricate 
title in the law. There is yet another ſpecies, which is created 


by the act and operation of the law itſelf, and this 1 is s called a re- 
verſion. | . i bell 


III. An eſtate in reverſion is the reſidue of an eſtate left in the 
grantor, to commence in poſſeſſion after the determination of 
ſome particular eſtate granted out by him 1. Sir Edward Coke 
deſcribes a reverſion to be the returning of land to the grantor or 
his heirs after the grant is over. As, if there be a gift in tail, the 
reverſion of the fee is, without any ſpecial reſervation, veſted in 
the donor by act of law: and ſo alſo the reverſion, after an eſtate 
for life, years, or at will, continues in the leſſor. For the fee- 
ſimple of all lands muſt abide ſomewhere ; and if he, who was 
before poſſeſſed of the whole, carves out of it any ſmaller eſtate, 
and grants it away, whatever is not ſo granted remains in him. 
A reverſion is never therefore created by deed or writing, but 
ariſes from conſtruction of law; a remainder can never be limited, 
unleſs by either deed or deviſe. But both are equally transferable, 
when actually veſted, being both eſtates in eee nen 
taking effect in e 


THE arias of reverſions is plainly derived from the feodlal 
conſtitution. For, when a feud was granted to a man for life, or 
to him and his ifſue male, rendering either rent, or other ſervices ; 
then, on his death or the failure of iſſue male, the feud was de- 
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termined and reſulted back to the lord or proprietor, to be again 
diſpoſed of at his pleaſure. And hence the uſual incidents to re- 


verſions are ſaid to be fealty and rent. When no rent is reſerved 


on the particular eſtate, fealty however reſults of courſe, as an 


incident quite inſeparable, and may be demanded as a badge of 
tenure, or acknowlegement of ſuperiority ; being frequently the 


only evidence that the lands are holden at all. Where rent is re- 
| ſerved, it is alſo incident, though not inſeparably ſo, to the re- 


verſion*. The rent may be granted away, reſerving the reverſion; 


and the reverſion may be granted away, reſerving the rent; by 
Special words: but by a general grant of the reverſion, the rent 


will paſs with it, as incident thereunto ; though by the grant of 
the rent generally, the reverſion will not paſs. The incident 
paſſes by the grant of the principal, but not e converſs + for the 
maxim of law is, * acoeſorium non ducit, fed Sequiter, Juum Mew! 


<6 be reg 2 


'THESE incident] rights of the reverſioner, and the reſpective 


modes of deſcent, in which remainders very frequently differ from 


reverſions, have occaſioned the law to be careful in diſtinguiſhing 
the one from the other, however inaccurately the parties them- 
ſelves may deſcribe them. For if one, ſeiſed of a paternal eſtate 


in fee, makes a leaſe for life, with remainder to himſelf and 


his heirs, this is properly a mere reverſion *, to which rent and 
fealty ſhall be incident; and which ſhall only deſcend to the 
heirs of his father's blood, and not to his heirs general, as a re- 
mainder limited to him by a third perſon would have done“: 
for it is the old eſtate, which was originally in him, and never 
yet was out of him. And ſo likewiſe, if a man grants a leaſe 
for life to A, reſerving rent, with reverſion to B and his heirs, 
B hath a remainder deſcendible to his heirs general, and not a 


reverſion to which the rent is incident ; but the grantor ſhall be 


intitled to the rent, during the continuance of A's eſtate *. 


+ Co. Litt. 143. | vw 3 Lev. 407. 
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I order to aſſiſt ſuch perſons as have any eſtate in remainder, 
reverſion, or expectancy, after the death of others, againſt frau- 
dulent concealments of their deaths, it is enacted by the ſtatute 
6 Ann. c. 18. that all perſons on whoſe lives any lands or tene- 
ments are holden, ſhall (upon application to the court of chan- 
cery and order made thereupon) once in every year, if required, 
be produced to the court, or it's commiſſoners; or, upon neglect 
or refuſal, they ſhall be taken to be actually dead, and the perſon. 
entitled to ſuch expectant eſtate may enter upon and hold the 
lands and tenements, till the party ſhall appear to be living. 


LEY 


Bz FORE we conclude the doQtrine of dena ent nds rever- L 
hows, it may be proper to obſerve, that whenever a greater eſtate. 
and a leſs coincide and meet in one and the ſame perſon, with- 
out any intermediate eſtate?, the leſs is immediately annihilated ; 

or, in the law phraſe, is ſaid to be merged, that is, ſunk or drown- 
ed, in the greater. Thus, if there be tenant for. years, and the re- 
verſion in fee- ſimple deſcends to or is purchaſed by him, the term 
of years is merged in the inheritance, and ſhall never exiſt any. 


more. But they muſt come to one and the ſame perſon in one 


and the ſame right; ; elſe, if the freehold be in his own right, and 
he has a term in right of another /en auter droit there is no mer- 
ger. Therefore, if tenant for years dies, and makes him who hath 
the reverſion in fee his executor, whereby the term of years veſts 
alſo in him, the term ſhall not merge ; for he hath the fee in his 
own right, and the term of years in the right of the teſtator, and 
ſubject to his debts and legacies. So alſo, if he who hath the re- 
verſion in fee marries the tenant for years, there is no merger ; 
for he hath the inheritance in his own right, the leaſe in the right 
of his wife. An eſtate-tail is an exception to this rule: for a; 
man may have in his own right both an eſtate- tail and a reverſion 
in fee; and the eſtate-tail, though a leſs eſtate, ſhall not merge 
in the fee“. Fot or eſtates- tail are protected and pete from 
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merger by the operation and conſtruction, though not by the ex- 
preſs words, of the ſtatute de donis : which operation and con- 
ſtruction have probably ariſen upon this conſideration ; that, in 

the common caſes of merger of eſtates for life or years by uniting 
with the inheritance, the particular tenant hath the ſole intereſt 
in them, and hath full power at any time to defeat, deſtroy, or 
ſurrender them to him that hath the reverſion ; therefore, when 
ſuch an eſtate unites with the reverſion in fee, the law confiders 


it in the light of a virtual ſurrender of the inferior eſtateb. But, 


in an eſtate-tail, the caſe is otherwiſe : the tenant for a long time 
had no power at all over it, ſo as to bar or to deſtroy it; and 
now can only do it by certain ſpecial modes, by a fine, a reco- 
very, and the like ©: it would therefore have been ſtrangely im- 


provident, to have permitted the tenant in tail, by purchaſing 
the reverſion in fee, to merge his particular eſtate, and defeat the 
inheritance of his iſſue: and hence it has become a maxim, that 


a tenancy in tail, which cannot be ſurrendered, cannot alſo be 
merged in the fee. 


10 Cro. Eliz. 302. g | See pag. 116. 
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V E come now to treat of eſtates, with reſpect to the nume 
ber and connexions of their owners, the tenants who oc- 
cupy and hold them. And, conſidered in this view, eſtates of 
any quantity or length of duration, and whether they be in ac- 
tual poſſeſſion or expectancy, may be held in four different ways; 
in ſeveralty, in joint-tenancy, in coparcenary, and in common. 


I. He that holds lands or tenements in ſevera/ty, or is fole 5 
tenant thereof, is he that holds them in his own right only, with- | 
out any other perſon being joined or connected with him in point 
of intereſt, during his eſtate therein. This is the moſt common 
and uſual way of holding an eſtate ; and therefore we may make 
the ſame obſervations here, that we did upon eſtates in poſſeſſion, 

as contradiſtinguiſhed from thoſe in expectancy, in the preceding 
chapter: that there is little or nothing peculiar to be remarked. 
concerning it, ſince all eſtates are ſuppoſed to be of this ſort, unleſs 
where they are expreſſly declared to be otherwiſe; and that, in 
laying down general rules and doctrines, we uſually apply them 
to ſuch eſtates as are held in ſeveralty. I ſhall therefore proceed 
to conſider the other three ſpecies of eſtates, in which there are 
always a plurality of tenants. 
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II. An eſtate) in joint-tenancy is here Hitt, tenements are 
gelte to tw o or more perſons, to hold in fee-fimple, fees tail, 
for life, for years, or at will. In conſequence of ſuch grants the 
_ eſtate is called an eſtate in joint-tenancy*, and ſometimes an eſtate 


in Jointure, which word as well as the other ſignifies a union or 


conjunction of intereſt; though in common ſpeech the term, 
Jointure, is now uſually confined to that joint eſtate, which by 


virtue of the ſtatute 27 Hen. VIII. c. 10. is frequently veſted in 
the huſband and wife before marriage, as a full fatisfaCtion and 


bar of the woman's dower b. 


In folding this title, and the two remaining ones in the 


8 preſent chapter, we will firſt enquire, how theſe eſtates may be 


Created ; next, their properties and reſpective incidents; 115 _ f 


how they may be ſevered or deſtroyed. 


» 1% Tu E creation of an eſtate in joint- tenancy depends on the 


wording of the deed or deviſe, by which the tenants claim title; 
7 for this eſtate can only ariſe by purchaſe or grant, that is, by the 


act of the parties, and never by the mere act of law. Now, if an 
eſtate be given to a plurality of perſons, without adding any re- 


ſtrictive, excluſive, or explanatory words, as if an eſtate be granted 


to A and B and their heirs, this makes them immediately joint- 
tenants i in fee of the lands. For the law interprets the grant ſo 
as to make all parts of it take effect, which can only be done by 
creating an equal eſtate in them both. As therefore the grantor 
has thus united their names, the law gives them a thorough union 
"Y in all other reſpects. For, 


fl. in] Tux properties of a joint eſtate are derived from it's unity, 


which is fourfold; the unity of intereſt, the unity of title, the 


| unity of time, and the unity of poſſeſſion : or, in other words, 


| Joint<tenants have one and the ſame intereſt, accruing by one and 


the ſame conveyance, commencing at one and the ſame time, and 
held by one and the ſame undivided poſſeſſion. 


| 12K Lit. g. 277. | v See pag. 137. FIRST, 
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Fixs e, they muſt haye one and the ſame intereſt. One joint 
= tenant cannot be entitled to one period of duration or quantity of 
intereſt in lands, and the other to a different: one cannot be te- 
nant for life, and the other for years ; one cannot be tenant in 
fee, and the other in tail, But, if land be limited to A and B 
for their lives, this makes them joint-tenants of the freehold; if 
to A and B and their heirs, it makes them joint-tenants of the 
Inhberitance*. If land be granted. to A and B for their lives and 
to the heirs of A; here A and B are joint-tenants of the freehold 
during their reſpective lives, and A has the remainder of the fee 
in ſeveralty : or, if land be given to A and B, and the heirs of 
the body of A; here both have a joint eſtate for life, and A hath 
a, ſeveral remainder, in tail*. Secondly, joint-tenants muſt alſo 
have an unity of title, their eſtate muſt be created by one and 
the ſame act, whether legal or illegal; as by one and the ſame 
grant, or by one and the ſame diſſeiſin f. Joint-tenancy cannot 
ariſe by deſcent or act of law; but merely by purchaſe, or ac- 
quiſition by the act of the party: and, unleſs that act be one and 
the ſame, the two. tenants would have different titles J and if 
they had different titles, one might prove good, and the other 
1 which would abſolutely deſtroy the jointure, Thirdly, there 
mult alſo be an pnith af time: their eſtates muſt be veſted at one 
Ke 7 a a hy eſtate made to A and B; or a remainder 3 in fee 
to A and B after a particular eſtate; in either caſe A and B are 
joint- tenants of this preſent eſtate, or this veſted remainder, But 
if, after a leaſe. for life, the remainder be limited to the heirs of 
Aand B; and during the continuance of the particular eſtate A 
dies, which veſts the remainder of one moiety in his heir ; and 
then B dies, whereby the other moiety becomes veſted in the 
heir of B: now A's heir and B's heir are not joint-tenants of 
this remainder, but tenants in common; for one moiety veſted 
at one time, and the other moicty veſted at another. Yet, where 


© Co. Lite. 188, 144. MA Þ, id. 8. 278. | His! 999 
* Litt. F. 277. log Beh ibu Gerhart; 188. W ono d bled 
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a feoffment was made to the uſe of a man, and ſuch wife as he 
ſhould afterwards marry, for term of their lives, and he after- 


wards married; in this caſe it ſeems to have been held that the 
huſband and wife had a joint eſtate, though veſted at different 


times b: becauſe the uſe of the wife's eſtate was in abeyance and 


dormant till the intermarriage ; and, being then awakened, had 


relation back, and took effe& from the original time of creation. 


Laſtly, in joint-tenancy, there muſt be an unity of poſſeion. 
Joint- -tenants are ſaid to be ſeiſed per my et per tout, by the half 
or motety, and by all; that is, they each of them have the entire 
poſſeſſion, as well of every parcel as of the whole *. They have 
not, one of them a ſeiſin of one half or moiety, and the other 
of the other moiety ; neither can one be excluſively ſeiſed of one 
acre, and his companion of another ; but each has an undivided 
EL of the whole, and not the whole of an undivided ety”: 

Uros theſe principles, of a thorough and intimate union of 
intereſt and poſſeſſion, depend many other conſequences and inci- 
dents to the joint-tenant's eſtate. If two Jjoint-tenants let a ver- 
bal leaſe of their land, reſerving rent to be paid to one of them, 
it ſhall enure to both, in reſpect of the joint reverſion '. If their 
leſſee furrenders his leaſe to one of them, it ſhall alſo enure to 
both, becauſe of the privity, or relation of their eſtate a. On the 
ſame reaſon, livery of ſeiſin, made to one joint-tenant, Mall enure 
to both of them“: and the entry, or re- entry, of one joint-tenant - 
is as effectual i in law as if it were the act of both“. In all actions 
alſo relating to their joint eſtate, one joint tenant cannot ſue or 

be ſued without joining the other?. But if two or more joint- 
tenants be ſeiſed of an advowſon, and they preſent different clerks, 
the biſhop may refuſe to admit either; becauſe neither joint» 
tenant hath a ſeveral right of e but each is ied, of the 


h Dyer. 146. I Rep. 101. Co. Litt. 214. 
i Litt. F. 288. 5 Rep. 10. m Ibid. 192. 

* Quxilibet totum tenet et nibil tenet; ; ſcilicet, n id. 49. 

| Potum in communi, et nihil je paratim ber V. o Lid. 319. 364. 
Bract. /. 5 tr. 5. c. 26. ꝛᷓꝛ Lid. 195. 
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whole: and, if they do not both agree within ſix months, the 
right of preſentation ſhall lapſe. But the ordinary may, if he 
pleaſes, admit a clerk preſented by either, for the good of the 
church, that divine ſervice may be regularly performed; which is 
no more than he otherwiſe would be entitled to do, in caſe their 
diſagreement continued, ſo as to incur a lapſe : and, if the clerk 
of one joint- tenant be ſo admitted, this ſhall keep up the title in 
both of them; in reſpect of the privity and union of their eſtate. 
Upon the ſame ground it is held, that one joint-tenant cannot et 
have an action againſt another for treſpaſs, in reſpect of his ee 
| for each has an equal right to enter on any part of it. But one | 
oint-tenant is not capable by himſelf to do any act, which may 
tend to defeat or injure the eſtate of the other; as to let leaſes, 
or to grant copyholds : and, if any waſte be done, which tends 
to the deſtruction of the inheritance, one joint- tenant may have 
an action of waſte Win the other, by conſtruction of the ſta- 
tute Weſtm. 2. c. 22. So too, though at common law no action 
of account lay for one joint-tenant againſt another, unleſs he had 
conſtituted him his bailiff or receiver“, yet now by the ſtatute 1 {| 
4 Ann. c. 16. joint-tenants may have actions of account againſt 
each other, for receiving more than their due ſhare of the profits 10 
of the tenements > held in pep N 


Bnet the ſame principle alſo ariſes the remaining grand i in- 
cident of joint eſtates; viz. the doctrine of Jurvroor ſhip. : by 
which, when two or more perſons are ſeiſed of a joint eſtate of 

inheritance, for their own lives, or pur auter vie, or are jointly 
poſſeſſed of anychattel intereſt, the entire tenancy upon the deceaſe 
of any of them remains to the ſurvivors, and at length to the laſt, 
ſurvivor ; and he fhall be entitled to the whole eſtate, whatever i 
it be, whether an inheritance or a common freehold only, or even 
a leſs eſtate”. This is the natural and regular conſequence of the 
union and entirety of their intereſt. The intereſt of two do 
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tenants is not only equal or ſimilar, but alſo is one and the ſame. 
One has not originally a diſtinct moiety from the other; but, if 
by any ſubſequent act (as by alienation or forfeiture of either) the 
intereſt becomes ſeparate and diſtinct, the Joint-tenancy inſtantly 
ceaſes. But, while it continues, each of two joint-tenants has a 
concurrent intereſt in the whole ; and therefore, on the death of 
his companion, the ſole intereſt in the whole remains to the ſur- 
vivor. For the intereſt, which the ſurvivor originally had, is 
clearly not deveſted by the death of his companion; and no other 
perſon can now claim to have a joint eſtate with him, for no one 
can now have an intereſt in the whole, accruing by the ſame title, 
and taking effect at the ſame time with his own; neither can 
any one claim a ſeparate intereſt in any part of the tenements ; 
for that would be to deprive the ſurvivor of the right which he 
has in all, and every part. As therefore the ſurvivor's original 
intereſt in the whole ſtill remains ; and as no one can now be ad- 
mitted, either jointly or ſeverally, to any ſhare with him there- 
in; it follows, that his own intereſt muſt now be entire and ſe- 
veral, and that he ſhall alone be entitled to the whole eſtate 
ne it be) that was created by the original grant. Ga 


T HIS right of ſurvivorſhip 3 is called by our antient authors * 
the jus accre/cend, becauſe the right, upon the death of one joint- 
tenant, accumulates and increaſes to the ſurvivors ; or, as they 
themſelves expreſs it, pars la communis accreſcit ſuperſtitibus, 
« de perſona in perſonam, uſque ad ultimum ſuperſtitem.” And this 
jus accreſcendi ought to be mutual ; which I appreneoe to be the 
reaſon why neither the king?, nor any corporation * „can be a 
Joint-tenant with a private perſon. For here is no mutuality : 
the private perſon has not even the remoteſt chance of being 
ſeiſed of the entirety, by benefit of ſurvivorſhip ; for the King and 
the corporation. can never die. 


x Penſion, J. 4. tr. 3. c. 9. $. 3. Fleta y Co. Litt. 190. Finch. L. 83. 
J. 3. c. 4. | 2 2 Lev. 12. 
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8 3. W. E are, laſtly, to enquire, how an n eſtate f in joint-tenat 


may be. ſevered and deftroyed.. And this may be done by = 
— any of it's conſtituent unities. 1. That of time, which re- 
ſpects only the original commencement of the joint eſtate, can- 
not indeed (being now paſt) be affected by any ſubſequent tranſ: 


actions. But, 2. The joint-tenants' eſtate may be deſtroyed, With 
out any alienation, by merely diſuniting their poſſeſſion. For 
Joint-tenants being ſeiſed per my et per tout, every thing that tends' 
to narrow that intereſt, ſo that they ſhall not be ſeiſed through-' 

out the whole, and throughout every part, is a ſeverance or de- 
ſtruction of the jointure. And therefore, if two joint-tenants 
agree to part their lands, and hold them in ſeveralty, they are no 
longer joint- tenants; for they have now no joint intereſt in the 
whole, but only a ſeveral intereſt reſpectively in the ſeveral parts. 
And, for that reaſon alſo, the right of ſurvivorſhip i is by ſuch ſe- 
paration deſtroyed *. By common law all the joint-tenants might 
agree to make partition of the lands, but one of them could'not 


compel. the others ſo to doꝰ: for, this being an eſtate originally | 


created by the act and agreement of the 1 en the law would 
not permit any one or more of them to deſtroy the united poſ- 


ſeſſion without a fimilar univerſal conſent *. But now by the ſta- 
tutes 31 Hen. VIII. c. 1. and 32 Hen. VIII. c. 32. joint-tenants, 


either of inheritances or other leſs eſtates, are compellable by 
writ of partition to divide their lands. 3. The jointure may be 
deſtroyed, by deſtroying the unity of title. As if one joint-tenant 
alienes and conveys his eſtate to a third perſon : here one joint- 


tenancy is ſeyered, and turned into tenancy in common*; for the 


grantee and the remaining joint-tenant hold by different titles, 
(one derived from the original, the other from the ſubſequent, 
grantor) though, till partition made, the unity of poſſeſſion conti⸗ 


1 


Co. Litt. 188. 193. communem habent, ſed certi ex his, dividers de- 

o Litt. $. 290. foderant ; boc judicium inter eos <P" *. 

© Thus, by the civil 3 nemo invitus (Ef. 10.3.8.) 
compellitur ad communionem. ( Ef. 12. 6. 26. Witt. $. 292. 
5. 4.) And again: , non omnes qui rem 
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nues. But a deviſe of one's ſhare by will is no ſeverance of the 


jointure: for no teſtament takes effect till after the death of the 


teſtator, and by ſuch death the right of the ſurvivor (Which ac- 
crued at the brelh creation of the eſtate, and has therefore a 
priority to the other“) is already veſted f. 4. It may alſo be de- 
ſtroyed, by deſtroying the unity of intergſt. And therefore, if 
there be two joint-tenants for life, and the inheritance is pur- 
chaſed by or deſcends upon either, it is a ſeverance of the join- 
tures: though, if an eſtate is originally limited to two for life, and 


after to the heirs of one of them, the freehold ſhall remain in join- 
tute, without merging in the inheritance; becauſe, being created 
by one and the ſame conveyance, they are not ſeparate eſtates, 
(which is requiſite.) in order to a merger) but branches of one en- 
tire eſtate®. In like manner, if a Joint-tenant in fee makes a 
leaſe for life of his ſhare, this defeats the jointure*; for it de- 
ſtroys the unity both of title and of Mierek⸗ And, whenever or 


by whatever means the jointure ceaſes or is ſevered, the right of 


ſurvivorſhip or Jus accreſcendi the ſame inſtant ceaſes with it*. Vet, 
if one of three joint-tenants alienes his ſhare, the two pe- eb 


tenants ſtill hold their parts by joint-tenancy and ſurvivorſnip': 


and, if one of three joint- tenants releaſes his ſhare to one of his 
companions, though the Joint-tenancy 1s deſtroyed with regard 
to that part, yet the two remaining parts are ſtill held in Join- 


ture“; for they ſtill preſerve their original conſtituent unities. 
But when, by an act or event, different intereſts are created in 
the ſeveral parts of the eſtate, or they are held by different titles, 


or if merely the poſſeſſion is ſeparated ; fo that the tenants have 


no longer theſe four indiſpenfable properties, a ſameneſs of inte- 
reſt, an undivided poſſeſſion, a title veſting at one and the ſame 


time, and by one and the ſame act or grant; the jointure i is in- 


ſtantly ec. 
8 71 accreſcendi praefertur ultimate veluntati, i Litt. F. 302, 303. 

Co. Litt. 185, | | K Nihil de re accreſcit ei, qui nihil in re 
f. Litt.: 5. 287. quando jus accreſceret habet. Co. Litt. 188. 
8 Cro, Eliz. 470. i Litt. $. 294. | | 
b 2 Rep. 60. Co. Litt, 182, m id. F. 304. 
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1 N general it is advantagequs for. the joint-tenants to  diffolve 
the j jainture ; ſince thereby the right of ſurvivorſhip is taken away, 
and each may tranſmit his own part to his own heirs, Sometimes, 
however it is diſadvantageous to diſſolve the joint eſtate: as if 
there be joint-tenants for life, and they make partition, this diſ- 
ſolves the Jointure ; and, though before they each of them had 
an eſtate in the whole for their own lives and the life of their 
companion, now. they have an eſtate in a moiety only for their 
own lives merely; and, on the death of either, the reverſioner 
ſhall enter on his mojety.”. And therefore, if there be two joint- 
tenants for life, and one grants away his part for the life of his 
companion, it is a forfeiture * : for, in the firſt place, by the ſe- 
verance of the jointure he has given himſelf in his own moiety; 
only an eſtate for. his own life; and then he grants the ſame land 
for the life of another: which grant, by a tenant. for his own 
life merely, is a forfeiture of his eſtate? ; for it is creating an 


eſtate which may by e laſt NOR than BY 5 8 cheat 18 
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II. As N dat held in eee is . lde of inhexit= 
ance deſcend from the anceſtor to two or more perſons, It ariſes 
either by common law, or particular cuſtom, By common, law : 
as where a perſon ſeiſed in fee - ſimple or in fee-tail dies, and his 
next heirs are two or more females, his daughters, ſiſters, aunts, 
coulins, or their repreſentatives ; ; in this caſe they ſhall all in- 
herit, as will be more fully ſhewn, when we treat of deſcents 
| hereafter: and theſe co-heirs are then called coparceners ; or, for 
brevity, parceners only*. Parceners by particular cuſtom are where 
lands deſcend, as in gavelkind, to all the males in equal degree, 
as ſons, brothers, uncles, &c*. And, in either of theſe caſes, 
all the parceners put together make but one heir; and have but 
one eſtate among them*. | 


1 Jones. 55. wh 1Litt. 5. 241, 242. JAIL 2087 50 98, 
» 4 Leon. 237. Ki: fr | rid. g. 266. on in 11 1 


r Co. Litt. 252. | ; Co. Litt. 163. 0 $ * 
| 22 | THE 


2 The RIGHT S Boo M. 


4 


"OM E ee of parceners are in ſome reſpects like thoſe of 
4 „ Fain ten a they having the ſame unities of intereſt, "rifle, and 
Poſſeſſion. They may ſue and be ſued jointly for matters relating 
to their own lands*: and the entry of one of them ſhall in vi 
- eaſes enure as the entry of them all *. They cannot have an ac- 
tion of treſpaſs againſt each other: but herein they differ from 
Jjoint-tenants, that they are alſo excluded from maintaining : an 
action of waſte *; for coparceners could at all times put a ſtop to 
any waſte by a writ of partition, but till the ſtatute of Henry the 
eighth joint-tenants had no ſuch power. Parceners alſo differ 
materially from joint-tenants in four other points: 1: They al- 
ways claim by deſcent, whereas joint-tenants always claim by 
2 purchaſe. Therefore if two ſiſters purchaſe lands, to hold to hem 
and their heirs, they are not parceners, but joint-tenants : 4 and 
hence it likewiſe follows, that no lands can be held in copatce- 
| nary, but eſtates of inheritance, which are of a deſcendible na- 
ture; whereas not only eſtates in fee and in tail, but for life or 


WE 4aAS, 
* 


i years, may be held in N 5 There is no 5 9 1 of 


dies before i enen the eee N and the heir of the 
other, or, when both are dead, their two heirs, are ſtill parce- 
ners“; the eſtates veſting in each of them at different times, 
though it be the ſame quantity of intereſt, and held by the ſame 
title. 3. Parceners, though they have a unity, have not an en- 
tirety, of intereſt. Ty are properly intitled each to the whole 
of a diſtin moiety *; and of courſe there is no jus accreſcend!, 
or ſurvivorſhip between them : for each part defcends ſeverally 
to their reſpective heirs, though the unity of poſſeſſion continues. 
And as long as the lands continue in a courſe of deſcent, and 
united in poſſeſſion, ſo long are the tenants thereof, whether male 

or female, called parceners. But if the poſſeſſion be once ſevered 


Co. Litt, Light! £2564 * Litt. F. 254. 
id. 188. 2433. y Co, Litt. 164.174. 
A2 Inſt; 403. 2 Ibid. 163, 164. 
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by partition, they are no longer parceners, but tenants in ſeve- 
ralty ; or if one parcener alienes her ſhare, though no partition 


be made, chen are the lands ; no. e held in cpareenory but 


. 
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may be conſtrained to make partition. And he mentions many 
methods of making it*; four of which are by conſent, and one 


by compulſion. The MY is, where they agree to divide the lands 
into equal parts in ſeveralty, and that each ſhall have ſuch a de- 
terminate part. The ſecond is, when. they agree to chuſe ſome 


friend to make partition for them, and then the ſiſters ſhall chuſe 


each of them her part according to ſeniority of age; or other- 
Wiſe, as hall be agreed. The privilege of ſeniority is i in this caſe 
. perſonal ; for if he eldeſt ſiſter be dead, her iſſue ſhall not chuſe 
Eft, but the next ſiſter. But, if an advowſon deſcend, in copar- 
cenary, and the ſiſters cannot agree in the preſentation, the eldeſt 
and her iſſue, nay her huſband, or her aſſigns, ſhall preſent alone, 


| before the younger And the reaſon given is that the former 


privilege, of priority in, choice upon a diviſion, ariſes from an act 


of her own, the agreement to. make partition; and therefore. is 


merely perſonal : the latter, of preſenting to the living, ariſes 
from the act of the lay, and is annexed not only to her perſon, 
but to her eſtate alſo. A third method of partition is, where the 
eldeſt divides, and then ſhe ſhall chuſe laſt; for the rule of law 
is, cujus eff diu ifio, alterius eſt electio. The fourth method is where 
the ſiſters agree to caſt lots for their ſhares. And theſe are the 


methods by conſent. That by compulſion is, where one or more 


ſue out a writ of partition againſt the others; whereupon the 
ſheriff ſhall; 8⁰ to the lands, and make partition thereof by the 
verdict of a jury there impanneled, and aſſign to each of the par- 


ceners her part 1 in ſeveralty *. But there are ſome things which 


2 Litt. $, 309. | method of carrying on the proceedings on 
® $. 461. a writ of partition, of lands held either in 
© F. 243 to 264. Wh +1 joint-tenancy, parcenary, or common, than 
4 Co. Litt. 166. 3 Rep. 2 22. was uſed at the common As: is chalked 
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are in their nature impartible. The manſion-houſe, common of 
eſtovers, common of piſcary uncertain, or any other common 
without ſtint, ſhall not be divided; but the eldeſt fiſter, if ſhe 
pleaſes, ſhall have them, and make the others a reaſonable ſatiſ- 
faction in other parts of the inheritance: or, if that cannot be, 
then they ſhall have the profits of the thing * turns, in the ſame 
manner as they take the advowſon *. 


Turk is yet another conſideration attending the eſtate in 
5 coparcenary; that if one of the daughters has had an eſtate given 
with her in frankmarriage by her anceſtor (which we may re- 
member was a ſpecies of eſtates- tail, freely given by a relation 
for advancement of his kinſwoman in marriage *) in this caſe, if 

lands deſcend from the ſame anceſtor to her and her ſiſters in 

fee- -ſimple, ſhe or her heirs ſhall have no ſhare of them, unleſs. | 
they will agree to divide the lands fo given in frankmarriage in 
equal proportion with the reſt of the lands deſcending *®. This 
mode of diviſion was known in the law of the Lombards*; which 

direct the woman ſo preferred in marriage, and claiming her 
ſhare of the inheritance, mittere in confuſum cum ſororibus, gun 

tum pater aut frater ei dederit, quando ambulaverit ad maritum. 
With us it is denominated bringing thoſe lands into botchpot * | 
which term I ſhall explain in the very words of Littleton! : < it 
ſeemeth that this word, hotchpot, is in Engliſh, a pudding; 
« for in a pudding is not commonly put one thing alone, but one 
« thing with other things together.” By this houſewifely meta- 
phor our anceſtors meant to inform us, that the lands, both 
thoſe given in frankmarriage and thoſe deſcending in fee-ſimple, 
ſhould be mixed and blended together, and then divided in equal 
portions among all the daughters. But this was left to the choice 
of the donee in frankmarriage; and, if ſhe did not chuſe to put 
her lands in hotchpot, ſhe was preſumed to be ſufficiently provi- 


Co. Litt. 164, 165. "1.4 1: th. < Ie 

E Sce pag. 115. * Britten. c. 72. 

racton. J. 2. 6. 34. Litt. 5. 266 to 5. 267: | 
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ded for, and che reſt of the inheritance was divided among 
her other ſiſters. The law of hotchpot took place then only, 


When the other lands deſcending from the anceſtor were fee- 


ſimple; for, if they deſcended in tail, the donee in frankmarriage 


was entitled to her ſhare, without bringing her lands ſo. given into 


hotchpot “. " And the reaſon is, becauſe lands deſcending 1 in fee- 
imple are diſtributed by the policy of law, for the maintenance 
of all the daughters; and, if one has a ſufficient proviſion out of 
the ſame inheritance, equal to the reſt, it is not reaſonable that 
ſhe ſhould have more : but lands, deſcending in tail, are not diſ- 


tributed by the operation of law, but by the deſignation of the 


giver, per formam doni; it matters not therefore how unequal 


this diſtribution may be. Alſo no lands, but ſuch as are given 


in frankmarriage, ſhall be brought into hotchpot; for no others 
are looked upon in law as given for the advancement of the Wo- 


man, or by way of marriage · portion And therefore, as gifts in 


frankmarriage are fallen into diſuſe, I ſhould hardly have men- 


tioned the law of hotchpot, had not this method of diviſion been 
revived and copied by the ſtatute for diſtribution of perſonal | 


denn, which we ſhall hereafter conſider at large. 


by Tur eſtate in coparcenary may be diſſolved, either by partition, 
which diſunites the poſſeſſion; by alienation of one parcener, 
which diſunites the title, and may diſunite the intereſt; or by 

the whole at laſt deſcending to and veſting in one ſingle perſon, 
which brings it to an eſtate in ſeveralty. 


IV. TENANTS in common are ſuch as hold by ſeveral and 


diſtin titles, but by unity of poſſeſſion; becauſe none knoweth . 


his own ſeveralty, and therefore they all occupy promiſcuouſly ?, P 


This tenancy therefore happens, where there is an unity of poſ- 


ſeſſion merely, but perhaps #n entire diſunion of intereſt, of title, 
and of time. For, if there be two tenants in common of lands, 
one may hold his part in fee-ſimple, the other in tail, or for life 


» Litt. F. 274. id. 292. 
0 Lid. 275. 
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ſo that there is no neceſſary unity of intereſt: one may hold by 
deſcent, the other by purchaſe; or the one by purchaſe from A, 
the other by purchaſe from B; ſo that there is no unity of title: 
one's eſtate may have been veſted fifty years, the other's but yeſ- 
terday ; ſo there is no unity of time. The only unity there is, 
is that of poſſeſſion; and for this Littleton gives the true reaſon, 
becauſe no man can certainly tell which part is his own: other- 
wir even this would be ſoon deſtroyed. 


TENAN C in common may be created, cher by the FR 
ſtruction of the two other eſtates, in joint-tenancy and coparce- 
nary, or by ſpecial limitation in a deed. By the deſtruction of 
the two other eſtates, I mean ſuch deſtruction as does not ſever 
the unity of poſſeſſion, but only the unity of title or intereſt. 
As, if one of two joint-tenants in fee alienes his eſtate for the 
life of the alienee, the alienee and the other joint-tenant are te- 
nants in common: for they now have ſeveral titles, the other 
joint-tenant by the original grant, the alienee by the new aliena- 
tion; and they alſo have ſeveral intereſts, the former joint- 
' tenant in fee- -fimple, the alience for his own life only. So, if one 
joint-tenant gives his part to A in tail, and the other gives his to 
Bin tail, the donees are tenants in common, as holding by dif- 
ferent titles and CONVEyances -. If one of. two parceners EM 
the alienee and the remaining parcener are tenants in common? 
becauſe they hold by different titles, the parcener by deſcent, the 
alienee by de So likewiſe, if there be a grant to two en, 
or two women, and the heirs of their bodies, here the grantees 
ſhall be joint-tenants of the life-eſtate, but they ſhall have ſeve- 
ral inheritances; becauſe they cannot ' poſſibly have one heir of 
their two bodies, as might have been the caſe had the limitation 
been to a man and woman, and the heirs of their bodies begotten *: 
and in this, and the like caſes, their iſſues ſhall be tenants in 
common ; becauſe they muſt claim by different titles, one as heir 
of A, and the other as heir of B; and thoſe too not titles by 
1 Litt. F. 293. bid. gog. 
” Ibid. 295. © Jbid. 283. | 
purchaſe, 
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mu but deſcent. In ſhort, whenever an eftate. in joint - 
tenancy or coparcenary is diſſolved, ſo that there he no, partition 
made, but the unity of * cantiones, it is e 4 
n in common. 


193 


5 
A Truaxer in common 1 may alle 50 re by. a is 
mitation in a deed: but here care muſt he taken not to inſert 
words which imply a joint eſtate; and then if lands he given to 
two or more, and it be not Joint-tenancy, it muſt be a tenancy 
in common. But the law is apt in it's conſtructious to favour 
joint=tenancy rather than tenancy in common; becauſe. the dir 
viſible ſervices iſſuing from land (as rent, &c) are not divided, nor 
the entire ſervices (as fealty) multiplied, by joint»tenancy, as they 
muſt neceſſarily be upon a tenancy in common. Land. given ta 
two, to be holden the one moiety to La and the other moiety 
to the other, is an eſtate in common“; and, if one grants to an- 
other half his land, the grantor and grantee are alſo tenants in 
common * : becauſe, as has been before? obſerved, joint-tenants 
do not take by diſtinct halves or moieties; and by ſuch grants 
= the diviſion and war of the eſtate is ſo plainly expteſſed, that 
it is i ible they ſhould take a joint intereſt in che whole of 
the tenements. But a uiſe to two perſons, to hold jaintly 
and ſe vorally, is a joint-tenancy ; becauſe that is implied in the 
word « jointly,” even though the word * ſeverally” ſeems to im- 
ply the direct reverſe*: and an eſtate given to A and B, egually 
10 be: divided between them, though in deeds it hath been ſaid to 
be a joint- tenaney , (for it implies no mare than the law: has 
annexed. to that eſtate, viz. diviſibility *) yet in als it is ger- 
tainly a tenaney in common; becauſe the deviſor may be pre- 
ſumed to have meant what is moſt beneficial to both the deviſcas, 
though-his meaning is imperfectiy expreſſed. And this nicety in 
the ending: of n makes it the moſt n as n as. * ſaſeſt 


* rinnen » 4s 7 My wo 
4s | Salk. 392. | E N 52. 4 
„ Litt. F. 298. 1 Equ. Caſ. abr. 291. f 
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way, when a tenancy in common is meant to be created, to add 
expreſs words of excluſion as well as deſcription, and limit the eſtate 
to A and B, to hold as tenants in common, and not as joint-tenants. 


— 


As to the incidents attending a tenancy in common: tenants 
in common (like joint-tenants) are compellable by the ſtatutes 
of Henry VIII and William III, before- mentioned“, to make par- 
tition of their lands; which they were not at common law. They 
properly take by diſtin& moieties, and have no entirety of intereſt; 
and therefore there is no ſurvivorſhip between tenants in common. 
Their other incidents are ſuch as merely ariſe from the unity of 
poſſeſſion; and are therefore the ſame as appertain to joint- tenants 
merely upon that account: ſuch as being liable to reciprocal ac- 
tions of waſte, and of account, by the ſtatutes of Weſtm. 2. c. 22. 
and 4 Ann. c. 16. For by the common law no tenant in common 
was liable to account to his companion for embezzling the profits 
of the eſtate* ; though, if one actually turns the other out of 
_ poſſeſſion, an action of ejectment will lie againſt him *. But, as 
for other incidents of joint-tenants, which ariſe from the privity 
of title, or the union and entirety of intereſt, (ſuch as Joining 
or being joined in aCtions*, unleſs in the caſe where ſome intire 
or indivifible thing is to be recovered®) theſe are not applicable 
to tenants in common, whole intereſts are diſtin, and whoſe 
utles are not joint but ſeveral. 


\ Hawkins s in common can only be diſſolued two ways: 1. By 
uniting all the titles and intereſts in one tenant, by purchaſe or 
otherwiſe; which brings the whole to one ſeveralty: 2. By ma- 
king partition between the ſeveral tenants in common, which 
gives them all reſpective ſeveralties. For indeed tenancies in com- 
mon differ in nothing from ſole eſtates, but merely in the blend- 
ing and unity of poſſeſſion. And this finiſhes our enquiries with 
reſpe to the nature of eſtates. 

pag. 185, & 189. * Litt. 5. 311. 
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THE foregoing chapters having been principally employed in 

defining the nature of things real, in deſcribing the fenures 
by which they may be holden, and. in diſtinguiſhing the ſeveral 
kinds of eſtate or intereſt that may be had therein, I come no 
to conſider, laſtly, the titis to things real, with the manner of ac- 
quiring and loſing it. A title is thus defined by ſir Edward Coke, 
titulus eft juſta cauſa poſſidend! id quod noſtrum eſt ; or, it is the 
means whereby the « owner 1 lands hath on Ju pennen "= _ 
FIR eine 
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THERE are ſeveral ſtages or degrees: requiſite to form a com- 
plete title to lands and tenements. We will conſider them in a 
N order. e e VE W ei ge 


e 


I. Tux ad: 1555 od lee degree of title conſiſts f i 
_ mere naked poſſeſſion, or actual occupation of the eſtate; with- 


out any apparent right, or any ſhadow or pretence of right, to 


Hold and continue ſuch poſſeſſion. This may happen, when one 
man invades the poſſeſſion of another, and by force or ſurprize 


turns him out of the occupation of his lands ; which is termed | 


a diſſeijin, being a deprivation of that actual einn, 1 corporal 
I Inſt. 345 „ 
Aa 2 "Freehold 
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freehold of the lands, which the tenant before enjoyed. Or it 
may happen, that after the death of the anceſtor and before the 
entry of the heir, or after the death of a particular tenant and 
before the entry of him in remainder or reverſion, a ſtranger may 
contrive to get poſſeſſion of the vacant land, and hold out him 
that had a Tight to enter. In all which caſes, and many others 
that might be here ſuggeſted, the wrongdoer has only a mere 
naked poſſeſſion, hich the rightful owner may put an end to, 
by a variety of legal remedies, as will more fully appear in the 
third book of theſe commentaries. But in the mean time, till 
ſome act be done by the rightful owner to deveſt this poſſeſſion 
and aſſert his title, ſuch actual poſſeſſion is, prima facie, evidence 
of a legal title in the poſſeſſor; and it may, by length of time, 
and negligence of him who hath the right, by degrees ripen into 
2a perfect and indefeaſible title. And, at eee Wee ſuch 
| «Qual po ien no title can be n good. ö he) 


= E next Bep t0 # good and perf title is the right of 
poleſſen, which way reſide 1 in one man, Ow ah actual. — 
or otherwiſe kept out of poſſeſſion, by any ſe the means before. 
mentioned, though the r poſſeſſion be loft, yet he has ſtill 
remaining in him the right of poſſeſſion ; and may exert at when- 
ever he thinks proper, by entering upon the diſſeiſor, and turning 
him out of that occupancy which he has fo illegally. gained. But 
this right of poſſeſſion is of two ſorts: an apparent right of poſ- 
ſeſſion, which may be defeated by proving a better; and an ac+ 
zual right of poſſeſſion, which will ſtand the teſt againſt all op- 
ponents. Thus if the diſſeiſor, or other wrongdoer, dies poſſeſſed 
of the land whereof he fo became ſeiſed by his own unlawful 
act, and the ſame deſcends to his heir; now by the common law 
the heir hath obtained an apparent right, though the actual right 
of poſſeſſion reſides in the perſon diſſeiſed; and it ſhall not be 
lawful for the perſon diſſeiſed to deveſt this apparent right by 
mere entry or other act of his own, but only by an action at law. 


d Lint. 5. 385. 
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For, : until the contrary be proved by legal demonſtration, the 
law will rather preſume the. right to reſide in the heir, whoſe 
anceſtor died ſeiſed, than in one who has no ſuch preſumptive 
evidence to urge in his own behalf. Which doctrine in ſome 
meaſure aroſe from the principles of the feodal law, which, after 
feuds became hereditary, much favoured the right of deſcent; 
in order that there might be a perſon always on the ſpot to per- 
form the feodal duties and ſervices“: and therefore, when a feu- 
datory died in battle, or otherwiſe, it preſümed always that his 
children were entitled to the feud, till the right was. Ge 
determined by his fellow-ſoldiers and fellow-tenants, the peer 

of the feodal court. But if he, who has the actual right of Ke 
ſeſſion, puts in his claim and brings his action within a reaſon- 
able time, and can prove by what unlawful means the anceſtor. 
became ſeiſed, he will then by ſentence of law recover that poſ- 
ſeſſion, to which he hath ſuch actual right. Yet, if he omits to 
bring this his poſſeſſory action within a competent time, his ad- 
verſary may imperceptibly gain an actual right of poſſeſſion, in 
conſequence of the other's negligence. And by this, and certain 


other means, the party kept out of poſſeſſion may have W 
left in him, but what we are next to ſpeak of; vir. 


II. Tur mere rigöbt if; property, the jus proprietatis, without. 
either poſſeſſion or even the right of poſſeſſion. This is frequently 
ſpoken of in our books under the name of the mere right, jus 
merum ; and the eſtate of the owner is in ſuch caſes ſaid to be to- 

tally deveſted, and put to a right *%. A perſon in this fituation q 
may have the true ultimate property of the Iands in himſelf : but 
by the intervention of certain circumſtances, either by his own, 
negligence, the folemn act of his anceſtor, or the determination = 
of a court of juſtice, the preſumptive evidence of that right is 
ſtrongly in favour of his antagoniſt ; who has thereby obtained 
the abſolute right of poſſeſſion. As, in the firſt place, if a per- 
ſon diſſeiſed, or turned out of poſſeſſion of his eſtate, neglects to,.. 
purſue his remedy within the time Timited by law: by this means 

t Gilb. Ten. 18. Co. Litt. 345. 8 
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the diſſeiſor or his heirs gain the actual right of poſſeſſion: for 
the law preſumes that either he had a good right originally, in 
virtue of which he entered on the lands in queſtion, or that ſince 
ſuch his entry he has procured a ſufficient title; and therefore, 
after ſo long an acquieſcence, the law will not ſuffer his poſſeſſion 
to be diſturbed without enquiring into the abſolute right of pro- 
perty. Yet, (till, if the perſon diſſeiſed or his heir hath the true 
right of property remaining in himſelf, his eſtate is indeed ſaid 
to be turned into a mere right; but, by proving ſuch his better 
right, he may at length recover the lands. Again; if a tenant in 
tail diſcontinues his eſtate-tail, by alienating the lands to a ſtran- 
ger in fee, and dies; here the iſſue in tail hath no right of poſ- 
ſeffion, independent of the right of property: for the law pre- 
ſumes prima facie that the anceſtor would not diſinherit, or at- 
tempt to diſinherit, his heir, unleſs he had power ſo to do; and 
therefore, as the anceſtor had in himſelf the right of poſſeſſion, 
and has transferred the ſame to a ſtranger, the law will not per- 
mit that poſſeſſion now to be diſturbed, unleſs by ſhewing the 
abſolute right of property to reſide in another perſon. The heir 
therefore 1 in this caſe has only a mere right, and muſt be ſtrictly 
held to the proof of it, in order to recover the lands. Laftly, 
if by accident, neglect, or otherwiſe, judgment i is given for ei- 
ther party in any poſeſſory action, (that is, ſuch wherein the right 
of poſſeſſion only, and not that of property, is conteſted) and 
the other party hath indeed in himſelf the right of property, 
this is now turned to a mere right; and upon proof thereof in a 


ſubſequent action, denominated a writ of right, he ſhall recover 
his ſeiſin of the lands. 


Tu v * if a diſteiſor turns me out of poſſeſſion of my lands, 
he thereby gains a mere naked poſſeſſion, and I ſtill retain the right 
of poſſeſſion, and right of property. If the diſſeiſor dies, and the 
lands deſcend to his ſon, the ſon gains an apparent right of poſ- 
ſeſſion ; but I ſtill retain the afual right both of poſſeſſion and pro- 
periy. If I acquieſce for thirty years, without bringing any ac- 
tion to recover poſſeſſion of the lands, the fon gains the a&ual 

right 


K x . at ö « 
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right of poſe Mon, and I retain nothing pat the mere right. of pro- 


perty. And even this right of property will fail, or at Teatt; it will 
be without a remedy, unleſs I purſue it within the ſpace. of ſixty 


years. So alſo if the father be tenant. in tail, and alienes the 


eſtate- tail to a ſtranger in fee, the alienee thereby gains the right 


_ of poſſe ion, and the ſon hath only the mere right or right of property. : 


And hence it will follow, that one man may haye the poſſeſſion, 


another the right of poſſeſſion, and a third the right of property. 
For if tenant in tail enfeoffs A in fee-ſimple, and dies, and B 


diſſeiſes A; now B will have the pgſeſion, A the right of poſſe Js 
Aion, and the iſſue in tail the right of property: A may recover 


the poſſeſſion againſt B; and afterwards the iſſue in tail may evict 


A, and unite in himſelf the poſſeſſion, the right of olſefſion, 
and alſo, the W of property. In which union aft "7M 


2 


IV. A COMPLETE title to lands, tenements, wa heredita- 
mant, For it is an antient maxim of the law *, that no title i is 


completely good, unleſs the right of poſſeſſion be joined with the 


right of property; which right is then denominated a double 
right, jus duplicatum, or droit droit. And when to this double 
right the actual poſſeſſion is allo united, when there is, according 
to the expreſſion of Fleta © „ Juris et ſeifinae conjunctio, * „ and 
then only, is the title completely legal. 
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CHAPTER THE FOURTEENTH, 


Or TITLE zy DESCENT. 


"T*HE ſeveral gradations and ſtages, requiſite to form a com- 
plete title to lands, tenements, and hereditaments, having 
been briefly ſtated in the preceding chapter, we are next to con- 
ſider the ſeveral manners, in which this complete title (and therein 
principally the right of propriety) may be reciprocally loſt and ac- 
quired : whereby the dominion of things real is either continued, 
or transferred from one man to another. And here we maſt firſt 
of all obſerve, that (as gain and loſs are terms of relation, and 
of a reciprocal nature) by whatever method one man gains an 
eſtate, by that ſame method or it's correlative ſome other man 
has loſt it. As where the heir acquires by deſcent, the anceſtor 
has firſt loſt or abandoned the eſtate by his death : where the 
lord gains land by eſcheat, the eſtate of the tenant is firſt of all 
loſt by the natural or legal extinction of all his hereditary blood: 
where a man gains an intereſt by occupancy, the former owner 
has previouſly relinquiſhed his right of poſſeſſion : where one 
man claims by preſcription or immemorial uſage, another man 
has either parted with his right by an antient and now forgotten 
grant, or has forfeited it by the ſupineneſs or neglect of himſelf 
and his anceſtors for ages: and ſo, in caſe of forteiture, the tenant 
by his own miſbehaviour or neglect has renounced his intereſt in 
the eſtate ; whereupon it devolves to that perſon who by law may 
take advantage of ſuch default: and, in alienation by common 
aſſurances, the two conſiderations of loſs and acquiſition are ſo 


interwoven, 
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interwoven, and ſo conſtantly contemplated. together, that we 
never hear of a conveyance, without at once receiving the idea a as 
well of the grantor as the grantee. | 

Tur methods hirafore of acquiring on the one hand, and of 
Wg on the other, A title to eſtates in things real, are reduced 
by our Taw to two; © de cent, where the title is veſted in a man 
by the ſingle operation of law; and purchaſe, where the eg is 
veſted i in him ” his own act or agreement *. 
Ds EN T, or Ir hereditary ſucceſſion, is the title whereby A 
un on the death of his anceſtor acquires bis eſtate by right of 


repreſentation, as his heir at law. An heir therefore 10 he upon 


whom the lay caſts the eſtate immediately on the death of the 


anceſtor : and an eſtate, ſo deſcending to the 1 is in law called 
the inheritance. EN F | FATE 15 4 


$6 doctrine of Mens, or 10 of inheritadce i in tie ape | 


is a point of the higheſt importance ; and is indeed the princip al 
object of the laws of real property in England: All the rules re- 
lating to purchaſes, whereby the legal courſe of deſcents is broken 
and altered, perpetually refer to this ſettled law of inheritance, 


as a datum or firſt principle univerſally known, and upon which | 


their ſubſequent limitations are to work. Thus a gift in tail, or 
to a man and the heirs of his body, is a limitation that cannot 


be perfectly underſtood without a previous knowlege of the law 


of deſcents in fee-ſimple. One may well perceive, that this i is 
an eſtate confined in it's deſcent, to ſuch heirs only of the donee; 
as have ſprung or ſhall ſpring from his body; but who thoſe bow 


are, whether all his children both male and female, or the mals 
only, and (among the males) whether the eldeſt, youngeſt, or © 
other ſon. alone, or all the ſons together, ſhall be his heir; this 


is 4 point, that we mult reſult back to the 3 law of "deſpents | 
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IN order therefore to treat a matter of this univerſal conſe- 
quence the more clearly, I ſhall endeavour to lay aſide ſuch mat- 
ters as will only tend to breed embaraſſment and confuſion in our 
enquiries, and ſhall confine myſelf entirely to this one object. I 
ſhall therefore decline conſidering at preſent who are, and who 
are not, capable of being heirs ; reſerving that for the chapter of 
eſcheats. 1 ſhall alſo paſs over the frequent diviſion of deſcents, 
in thoſe by cuſlom, flatute, and common law: for deſcents by 
particular cuſtom, as to all the ſons in gavelkind, and to the youngeſt 


in borough-engliſh, have already been often? hinted at, and may 


alſo be incidentally touched upon again; but will not make a ſe- 


parate conſideration by themſelves, in a ſyſtem ſo general as the 
preſent : and deſcents by ſfatute, or fees-tail per formam dont, in 


purſuance of the ſtatute of Weſtminſter the ſecond, have alſo been 
already © copiouſly handled ; and it has been ſeen that the deſcent 
In tail is reſtrained and regulated according to the words of the 
original donation, and does not intirely purſue the common law 


_ doctrine of inheritance ; which, and which only, it will now be 


our buſineſs to explain. 


AND, as this depends not a little on the nature of kindred, 
and the ſeveral degrees of conſanguinity, it will be previouſly 
neceſſary to ſtate, as briefly as poſſible, the true notion of this 
kindred or alliance in blood ©. 


Cons Ax GIN ITV, or kindred, is defined by the writers on 
theſe ſubjects to be . vinculum per ſonarum ab eodem ſtipite deſcen- 
&« dentium; the connexion or relation of perſons deſcended from 
the ſame ſtock or common anceſtor. This conſanguinity i is either 
lineal, or collateral. 


» See Vol. I. Page 74, 75. Vol. II. of conſanguinity, and the conſequences re- 
pag. 83. 85. ſulting from a right apprehenſion of it's na- 
© See pag. 112, Ce. ture, ſee an ¶ ay on collateral conſanguinity, in 
For afuller explanation of the loQuine the firſt volume of law tracts. Oxox.1762.89. 
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15 NEAL conſanguinity is that which f ſubſiſts between per- 


ſons, of whom one is deſcended in a direct line from the other: 
as between John Stiles (the propo/itus in the table of conſangui- 
nity) and his father, grandfather, great-grandfather, and ſo up- 
wards in the direct aſcending line; or between John Stiles and 
his ſon, grandſon, great-grandſon, and fo downwards in the di- 
rect deſcending line. Every generation, in this lineal direct con- 
ſanguinity, conſtitutes a different degree, reckoning either up- 
wards or downwards: the father of John Stiles is related to him 
in the firſt degree, and fo likewiſe is his ſon; his grandſire and 
grandſon i in the ſecond ; his great- grandſire, and great-grandſon 


in the third. This is the only natural way of reckoning the de- 


grees in the direct line, and therefore univerſally obtains, as well 
in the civil“, and canon,, as in the common law *. 


Tux doctrine of lineal conſanguinity is ſufficiently plain and 
obvious; but it is at the firſt view aſtoniſhing to conſider the num- 


ber of lineal anceſtors which every man has, within no very great 


number of degrees: and ſo many different bloods ® is a man ſaid 
to contain in his veins, as he hath lineal anceſtors. Of theſe he 


hath two in the firſt aſcending degree, his own parents; he hath 


four in the ſecond, the parents of his father and the parents of 
his mother; he hath eight in the third, the parents of his two 
grandfathers and two grandmothers ; and, by the ſame rule of 
_ progreſſion, he hath an hundred and twenty eight in the ſeventh; 


a thouſand and twenty four in the tenth; and at the twentieth 
degree, or the diſtance of twenty generations, every man hath 


above a million of anceſtors, as common arithmetic will demon- 
ſtrate? This lineal conſanguinity, we may obſerve, falls ſtrictly 


within the definition * e perſonarum ab eodem e deſ- 


3 F 38. 1 10. 10. _— nie with he eocreaivg power ; 
f Decretal. J. 4. tit. 14. of progreſſive numbers; but is palpably 
8s Co. Litt. 23. IRE Ws, evident from the following table of a geo- 

id. 2. metrical progreſſion, in which the firſt term 


This will ſeem ſurprizing to thoſe who is 2, and the denominator alſo 2: or, to 
B b 2 ſpeak 
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cendentium; ſince lineal relations are ſuch as deſcend one from 
the ner; and both of courſe from the ſame common anceſtor. 
Cor L ATERA L kindred anſwers to the ſame deſcription; 3 

| aer relations agreeing with the lineal in this, that they de- 
| : ſcend from the ſame ſtock or anceſtor ; ; but differing in this, that 
they do not deſcend from each other. Collateral kinſmen are ſuch 
Mich as lineally ſpring from one and the ſame anceſtor, ' who is 


the tir ps, or root, the fiipes, trunk, or common ſtock, from 
| e theſe relations are branched o out. As! if Jann. Stiles hath 


foeak more relle. it is ; evident, for at every remove, becanks each of our an- 
that each of us has two anceſtors in the firſt ceſtors has allo two immediate. anceſtors of 
e the number of whom 18 doubled his own. | 


— 1 — — 


6 | Lind bene, 292 8 61 3 Number of Anceſtors, C1 
| | 1 — - - 2 
1 f 3 94 2 — — 4 
| —— 8 
4 — 16 5 
91 a : 32 g 
6 — — — 64 
7 — — 128 
8 — —— 256 . 
92——ůů—— — 512 
————— 1024 
11 — — - 2048 
| 12 — 4096 
| 13 — — 8192 
3 14 —— = 16384 
| 15 — 32768 
16 — 65536 
17 131072 
18 — 262144 
19 — 524288 
20 . 1048576 


A ſhorter method of finding the number of 4, the ks of anceſtors at two; z 256 is 
anceſtors at any even degree is by ſquaring the ſquare of 16; 655 36 of 256; and the 
the number of anceſtors at half that num- number of 8 at 40 degrees would be 
ber of degrees. Thus 16 (the number of the ſquare of 1048576, or l of a 
anceſtors at four degrees) is the ſquare of million millions, | 


two 
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two ſons, who have each a numerous iſſue; both theſe iſſues are 
lineally deſcended: from John Stiles as their common ae 
and they are collateral kinſmen to each other, becauſe they ar 
all deſcended from this common anceſtor, and all have a be ion 
of * veins, which denominates FO Page e. 


WN. a be careful to remember, that the very being of col- 
lateral conſanguinity confiſts in this deſcent from one and the ſame 
common anceſtor. Thus Titius and his brother are related; why? 
becauſe both are derived from one father: ; Tizzus and his firſt 
couſin are related; why? becauſe both deſcend from the ſame 
grandfather : and his ſecond couſin's claim to conſanguinity. is 
this, that they both are derived from one and the ſame great- 
grandfather. In ſhort, as many anceſtors as a man has, ſo many 
common ſtocks he has, from which collateral kinſmen may be 
derived. And as we are taught by holy writ, that there is one 
couple of anceſtors belonging to us all, from whom the whole 
race of mankind is deſcended, the obvious and undeniable conſe- 
quence is, that all men are in ſome degree related to each other. 
For indeed, if we only ſuppoſe each couple of our anceſtors 
to have left, one with another, two children; and each of thoſe 
children on an average to have left two-more; (and, without ſuch 
a ſuppoſition, the human ſpecies muſt be daily diminiſhing) we 
ſhall find that all of us, have now ſubſiſting near two hundred and 
ſeventy millions of kindred-i in the fifteenth degree, at the ſame 
diſtance from the ſeveral common anceſtors as ourſelves are; be- 
ſides thoſe that are one or two deſcents nearer to or Erect from, 
the common ſtuck, who may amount to as many more k. And, 
if this calculation ſhould appear incompatible with the number 
of inhabitants on the earth, it is becauſe, by intermarriages amon 
the ſeveral deſcendants from the ſame anceſtor, a ee or a 
thouſand modes of conſanguinity may be conſolidated in one perſon, 
or he may be related to us a hundred or a thouſand different way 


"_ TIN 


* This will gell more e tim in the g l Fs who! Makes dare 
the former calculation: for here, though with the prapoſitus, the two deſcendants from 
the firſt term is but 1, the denominator is the firſt couple of anceſtors; and in every 
4 that 1 is, there is one kinſman (a brother) other degree the number of kindred —— 
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Tux method, of 1 MIR IY theſe dares "a ded add hw 
which, our law has adopted en, is as follows. We begin at the 
common anceſtor, and reckon downwards; and in Whatſoever 
degree the two perſons, or-the moſt remote of them, is diſtant 


be the guadruple of thoſe in the degree which 
| immediately precedes itt. For, ſince each 
couple of anceſtors has two deſcendants, who 


encreaſe! in a duplicate ratio, it will follow 


that the ratio, in which all the deſcendants 


in which hs 1 encreaſe Wen 


but we have ſeen that the anceſtors encreaſe 
in a duplicate ratio: therefore the deſcend- 
. ants muſt encreaſe in a double duplicate, 


that | is, in a quadruple, ratio, 


— downwards, muſt be double to that N. N 
et e 1427" cen pts. che Number of Kindred. 
2 — — 4 | ; 
3 16 x 
| 4 — 64 © 
8:1 | 1 ha © 6 256 8 . 
6. 0. | oils 
2 * 4096 i 
G — 16384. | 
10 — 262144 N 
85 : 1048576. 7 
n aug 4194304 
13 — 16777216 
14 — 67 108864 
I; ——— 268435456 
16 — 1073741824 
LF ono  INOOTINO..* 
18 ———— 17179869184 ' 
19 ——— 68719476736. 


: 20 ———— 274877906944 
This calculation may alſo be formed by a 


more compendious proceſs, viz. by ſquaring 
the couples, or half the number, of anceſ- 
tors at any given degree; which will fur- 
niſh us with the number of kindred we have 
in the ſame degree, at equal diſtance with 
ourſelves from the common ſtock, beſides 
thoſe at unequal diſtances. Thus, in the 
tenth lincal degree, the number of anceſtors 
is 10243 it's half, or the couples, amount 


to 512; the number of kindred in the 


tenth collateral degree amounts therefore 


to 262144, or the ſquare of 512. And if 


we will be at the trouble to recollect the 


ſtate of the ſeveral families within our own 
knowlege, and obſerve how far they agree 
with this account; that is, whether, on an 
average, every man has not one brother or 
ſiſter, four firſt couſins, ſixteen ſecond cou- 
fins, and fo on; we ſhall find that the pre- 
ſent calculation is "uy far =om being over- 
charged. 
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from the common anceſtor, that is the degree in which they 
are related to each other. Thus Titius and his brother are re- 
lated. in the firſt degree for from the father to each of them is 
counted only one: Titius and his nephew are related in the ſetond 
degree; for the nephew is two degrees removed from the com- 
mon anceſtor; viz. his own grandfather, the father of Titius. Or, 
(to give a more illuſtrious inſtance from our Engliſh annals) king 

Henry the ſeventh, who flew Richard the third in the battle of 
Boſworth, was related to that prince in the fifth degree. Let the 
propoſitus therefore in the table of conſanguinity repreſent king 
Richard the third, and the claſs marked (e) king Henry the ſe- 
venth. Now their common ſtock or anceſtor was king Edward 

the third, the abavus in the ſame table: from him to Edmond 
duke of York, the proavus, is one degree; to Richard earl of 
Cambridge, the avus, two; to Richard duke of York, the pater, 

three; to king Richard the third, the pr opofitus, four: and from 
king Edward the third to John of tu (a) is one degree; to John 
earl of Somerſet (b) two; to John duke of Somerſet (t) three; to 
Margaret counteſs of Richmond (d) four; to king Henry the ſe- 
venth (e) five. Which laſt mentioned prince, being the fartheſt 
removed from the common ſtock, gives the denomination to the 
degree of kindred in the canon and municipal law. Though ac- 
cording to the computation of the civilians, (who count upwards, 
from either of the perſons related, to the common ſtock, and 
then downwards again to the other; reckoning a degree for each 
perſon both aſcending and deſcending) theſe two princes were 
related in the ninth degree : for from king Richard: the third to. 
Richard duke of York is one degree; to Richard earl of .Cam- 
bridge, two; to Edmond duke of York, three; to king Edward 
the third, the common anceſtor, four; to John of Gant, five; 
to John earl of Somerſet,” fix; to John duke of Somerſet, ſeven;. 


to Margaret countefs of een 1 to ene en che 
ſeyventh, nine. 


ges the table of conſanguinity annexed; the canonifts inelaſive'; hd eimer being 
wherein all the degrees of collateral kind- diſtinguiſhed by the numeral Errefs, pak 


red to the propoſitus are computed, ſo far as latter by the common eiphers;- 
the tenth of the civilians and the ſeventh of 
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ſure explained, 1 ſhall next proceed to: lay down a ſeries of rules, 
or canons of inheritance, according to which eſtates are tranſ- 
mitted from the ſanceſtor to the heir; together with an explana- 
tory comment, remarking their original and progreſs, the teaſons 
upon which they are founded, and in lems * nn eee 
N the laws of other nations. tos tits 


L T: ae firſt inks i is, eee dun lineally defoend wa. 
the iſſue of the SP laſt mn, ſeiſed, in e Hy ee 
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To explain! the. more i both ahis and the ee 
rules, it muſt firſt be obſerved, that by law no inheritance can 
veſt, nor can any perſon be the actual complete heir of another L 
till the anceſtor is. previouſly dead. Nemo eft hacres viventis. Be- 
fore that time the perſon. who is next in the line: of ſucceſſion is 
called an heir apparent, or heir preſumptive. Heirs apparent are 
ſuch, whoſe right of inheritance is indefeaſible, provided they 


outlive the anceſtor; as the eldeſt fon or his iſſue, who muſt by 


the courſe of the common law be heirs to the father whenever 
he happens to die. Heirs preſumptive are ſuch, who, if the an- 
ceſtor ſhould die immediately, would in the preſent circumſtan- 


ces of things be his heirs; but whole right of inheritance may 


be defeated by the contingency of ſome nearer heir being born: 
as a brother, or nephew, whoſe preſumptive ſucceſſion may be 
deſtroyed by the birth of a child; or a daughter, whoſe preſent 
hopes may be hereafter cut off by the birth of a ſon. Nay, even 
if the eſtate hath deſcended, by the death of the owner, to ſuch 
brother, or nephew, or daughter; in the former caſes the eſtate 
ſhall be deveſted and taken away by the birth of a poſthumous 
child; and, in the latter, it ſhall alſo be totally deveſted n the 
birth of a poſthumous ſon e. 


0 Bro, tit, deſcent. 5 8. 
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WI muſt alſo remember, that no perſon can be properly ſuch 
an anceſtor, as that an inheritance in lands or tenements can be 
derived from him, unleſs he hath had actual ſeiſin of ſuch lands, 

either by his on entry, or by the poſſeſſion of his own or his 
anceſtor's leſſee for years, or by receiving rent from a leſſee of the 
freehold? : or unleſs he hath had what is equivalent to corporal | 
ſeifin in hereditaments that are incorporeal ; ſuch as the receipt 
of rent, a preſentation to the church in caſe of an advowſon?, and 
the like. But he ſhall not be accounted an anceſtor, who hath 
had only a bare right or title to enter or be otherwiſe ſeiſed. And 
therefore all the caſes, which will be mentioned in the. preſent. 
chapter, are upon the ſuppoſition that the deceaſed (whoſe inhe- 
ritance is now claimed) was the laſt perſon actually ſeiſed thereof. 
For the law requires this notoriety of poſſeſſion, as evidence that 
the anceſtor had that property in himſelf, which is now to be 
tranſmitted to his heir. Which notoriety hath: ſucceeded in the 
place of the antient feodal inveſtiture, whereby, while feuds were. 
precarious, the vaſal on the deſcent of lands was formerly admits» 
ted in the lord's court (as is {till the practice in Scotland) and 
there received his ſeifin, in the nature of a renewal of his anceſ— 
tors grant, in the preſence of the feodal peers: till at length, 
when the right of ſucceſſion became indefeaſible, an entry on any 
part of the lands within the county (which if diſputed was after 
wards to be tried by thoſe peers) or other notorious poſſeſſion, 
was admitted as equivalent to the formal grant of ſeiſin, and made 
the tenant capable of tranſmitting his eſtate by deſcent. The 
ſeiſin therefore of any perſon, thus underſtood, makes him the 
root or ſtock, from which all future inheritance by right c of blood. 
muſt be derived: which is ed d e in this maxim, 
ſeiſina Jacit gh . i «4:2 9115 
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Wu therefore a perſon dies ſo ſeiſed; the inheritance firſt 
goes to his iſſue: as if there be Geoffrey, John, and- Matthew, 
grandfather, father, and ſon; and John purchaſes land and dies; 
his ſon Matthew ſhall ſucceed him as heir, and not the grand- 
father Geoffrey; to whom the Rt ſhall never aſcend, but ſhall 
rather eſcheat to the Jord*. e 


Tu 1s rule, 0 8 it/ is „te and n to „Ion de- 
ſcents, is almoſt univerſally adopted by all nations; and it ſeems- 
founded on a principle of natural reaſon, that (whenever a right of 
property tranſmiſſible to repreſentatives is admitted) the poſſeſſions 
of the parents ſtiould go, upon their deceaſe, in the firſt place to- 
their children; as thoſe to whom they have given being, and for 
whom they are therefore bound to provide. But the negative 
branch, or total excluſion of parents and all lineal anceſtors from 
if ucceeding to the inheritance of their offspring, is peculiar to our 
ownlaws, and ſuch as have been deduced from the ſame original., 
For, by the Jewiſh law, on failure of iſſue the father ſucceeded; 
to the ſon, in exeluſion of brethren, unleſs one of them married 
the widow and raiſed up ſeed to his brother. And, by the laws 
of Rome, in the firſt place the children or lineal deſcendants 
were preferred; and, on failure of theſe, the father and mother 


or anegl aſcendants ſucceeded together with the brethren and ſiſ- 


ters; though by the law of the twelve tables the mother was 
ig on account of her ſex, excluded“. Hence this rule of 
our laws has been cenſured and declaimed' againſt, as abſurd and 
derogating from the maxims of equity and natural juſtice”. Vet 
that there is nothing unjuſt or abſurd in it, but that on the con- 
trary it is founded upon very good reaſon, may appear from con- 
ſidering as well the nature of the rule itſelf, as the oecaſion of 
inteenuting i it into our laws. 


YI Rr | v. NH. 3. 3.1. 


t Selden. de ſucceſſ. Ebrazer. c. 12. V Crag. de jur. feud. l. 2. 7. 13. $.15, 
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Wr are to reflect, in the firſt place; that all rules of fucceſſion 
to eſtates are creatures of the civil polity; and Juris poſtivi merely. 
The right of property, which is gained by oceupancy, extends 
naturally no farther than the life of the preſent poſſeſſor V after 
which the land by the law of nature would again become com- 
mon, and liable to be ſeiſed by the next oecupant: but ſociety, 
to prevent the miſchiefs that might enſue from a doctrine ſo pro- 
Aire of contention, has eſtabliſhed conveyances, wills, and 
ſucceſſions; whereby the property originally gained by poſſeffion 
is continued, and tranſmitted from one man to another, accord - 
ing to the rules which cach ſtate has reſpectively thought proper 
to/preſctibe. There is certainly therefore no injuſtice done to in- 
dividuals,” whatever - be the path of eee ee out by the' 
4 1 kr. N | ] Aug 79113: SOT 
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center latipviiahinin adv time and: ben of a othis' 
rule into our law, we ſhall find it to have been grounded upon 
vetyrſubſtantial reaſons. I think there is no doubt to be made, 
but that it was introduced at the fame time with, and in conſe- 
quence of, the feodal tenures. For it was an expreſs rule ef the 
feodal law®, - that'Yuceeſionts feudi talis eſt naturu, quod aſcendentes 
non ſucredunt; and therefore the ſame maxim obtains alſo in the 
French law to this day. Our: Henry the firſt indeed, among 
other reſtorations of the old Saxon laws, reſtored the fight of 
ſucceſſion in the aſcending line“: but! this ſoon fell: again into 
diſuſe; for ſo early as Glanvil's time, who wrote under Henty 
the ſecond, we find it laid down as eſtabliſhed law“, that haere-' 
ditus nunquam æſdendit; which has remained an invariable maxim 
ever ſince. Theſe circumſtances-evidently: ſnew this rule to be of 
feodal original; and, taken in that light, there are ſome argu-'. 
ments in it's favour, beſides thoſe which are drawn merely from 


the reaſon of the thing. For if the feud, of which he ſon died 


* 2 Feud. 50. e DE ooo . 
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ſeiſed, was really feudum antiquum, or one deſcended to him from 


8 anceſtors, the father could not poſſibly ſucceed to it, becauſe 


it muſt have paſſed him in the courſe of deſcent, before it could 


come to the ſon; unleſs it were feudum maternum, or one de- 


ſtended from his mother, and then for other reaſons (which will 
appear hereafter) the father could in no wiſe inherit it. And if 
it were feudum novum, or one newly acquired by the ſon, then 
only the deſcendants from the body of the feudatory himſelf 
could ſucceed, by the known maxim of the early feodal conſti- 

-tutions*; which was founded as well upon the perſonal merit of 
the vafal, which might be tranſmitted to his children but could 
not aſcend to his progenitors, as alſo upon this conſideration of 
: military policy, that the decrepit grandſire of a vigorous vaſal 
would be but indifferently qualified to ſucceed him in his feodal 
ſervices. Nay, even if this feudum novum were held by the ſon 
ut feudum antiquum, or with all the qualities annexed of a feud 
deſcended from his anceſtors, fuch feud muſt in all reſpects have 
deſcended as if it had been really an antient feud ; and therefore 


could not go to the father, becauſe, if it had been an antient 
feud, the father muſt have been dead before it could have come 
to the ſon. Thus whether the feud was ſtrictly novum, or ſtrictly 


antiquum, or whether it was novum held ut antiquum, in none of 
"theſe caſes the father could poſſibly ſucceed. Theſe reaſons, drawn 


from the hiſtory of the rule itſelf, ſeem to be more ate y 


than that quaint one of Bracton ©, adopted by fir Edward Coke *, 


which regulates the deſcent of lands according to the laws of 


N N 


II. A SECOND general rule or canon is, that the male iſſue 
ſhall Bs admitted before the female. 


d 1 Feud. 20. cadens deorſum recta linea, et nunguam Huſton 
© Deſcendit itaque jus, gl ponderoſum quid, dit. J. 2. c. 29. 
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Tn HUS 4 ſhall be admitted — — WF. wet as our 


bin lawgivers, have ſomewhat uncomplaiſantly expreſſed it, the 
? worthieſt of blood ſhall be preferred ?. As if | 


ohn Stiles hath 
two ſons, Matthew. and Gilbert, and two daughters, Margaret and 


Charlotte, and dies; firſt Matthew, and (in caſe of his death 


vithout iſſue) then Gilbert, ſhall be admitted to the e ſucceſſion in 
{ MENG to both the dadahtett, I 


Tx HIS 3 of wales, to 3 is entirely cannabis to 


che law of ſucceſſion among the, Jews, and alſo among the ſtates 
of Greece, or at leaſt among the Athenians*; but was totally 
unknown to the laws of Rome“, (ſuch of them, I mean, as are 
at preſent extant). wherein brethren and ſiſters were allowed to 
ſucceed to equal portions of the inheritance. I ſhall not here 
enter into the comparative merit of the Roman and the other 
. conſtitutions in this particular, nor examine into the greater dig- 
nity of blood in the male or female ſex; but ſhall only obſerye, 
that our preſent preference of males to females, ſeems to have 
ariſen entirely from the feodal law. For though our Britiſh an- 
ceſtors, the Welſh, appear to have given a preference to males ', 


yet our ſubſequent Daniſh predeceſſors ſeem to have made no 


diſtinction of ſexes, but to have admitted all the children at once 
to the inheritancek. But the feodal law of the Saxons on the 


continent (which was probably brought over hither, and firſt al- 


tered by the law of king Canute) gives an evident preference of 
the male to the female ſex. Pater aut mater, dęfuncti, filia non 


« filiae haereditatem relinguent. « + » » ui defunttus non filios ſed 


* ſilias religuerit, ad eas omnis haereditas pertineat. It is poſſible 
therefore that this preference might be a branch of that imperfect 


Ton of feuds, which obtained here before the conqueſt ; eſpe- 


* Hal. H. C. L. 235. 1 Stat. Wall. 12 Edw. I. 8 
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cially as it ſubſiſts among the cuſtoms of gavelkind, and as, in 
the charter or laws of king Henry the firſt, it is not (like many 
Norman innovations) given up, but rather enforced®. * The true 
reaſon of preferring the males muſt be deduced from feodal prin- 
ciples: : for, by the genuine and original policy of that conſtitu- 
tion, no female could ever ſucceed to a proper feud“, inaſmuch 
as they were incapable of performing thoſe military ſervices, for 
the ſake of which that ſyſtem was eſtabliſhed. But our law does 
not extend to a total excluſion of females, as the Salic law, and 
others, where feuds were moſt ſtrictly retained : it only poſtpones 
them to males; for, though daughters are excluded by ſons, yet 
they ſucceed before any collateral relations: our law, like that 
of the Saxon feudiſts before- mentioned, thus ſteering a middle 
courſe, between the abſolute rejection of en and the Pars a 
; ting them on a footing with males. n 
III. A THIRD rule, or canon of deſcent, is this; tigt, ie | 


there are two or mote males in equal degree, che eldeſt I 
inherit; but the females all e 5 i 


As if a man tags two ſons, Matthews and Gilbert, and two 
daughters, Margaret and Charlotte, and dies; Matthew his eldeſt 
ſon ſhall alone ſueceed to his eſtate, in exclufion of Gilbert the 
ſecond ſon and both the daughters: but, if both the ſons die 
without iſſue before the father, the daughters r and Cher 
lotte ſhall both' inherit the eſtate as copareeners“. hs 


Tus right of primogeniture in males feetns antiently to have 
only obtained among the Jews, in whoſe conſtitution the eldeſt | 
ſon had a double portion of the inheritance”; in the ſame man- 

ners as with us, by the laws of king Henry the firſt *, the eldeſt 
ſon had the capital fee or principal feud of his father's poſſeſſions, 


Der e, 5 p Selden. de ſucc. Elr. c. 5. 
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and no other prereminence; and as the eldeſt daughter had after- 
wards the Principal, manſion, when the eſtate deſoended n copar- 
cenary “. The Greeks, the Romans, the Britons, the Saxons, and 
cyen originally: the feudiſts, divided the lands equally; ſome. 
among all, the children at-large, ſome. among the males only. 
This is gertainly the moſt obvious and natural way and has. the 
appearance, at leaſt in the opinion of, younger brothers, of the 
greateſt impartiality and juſtice. But when the emperors. began 
to create honorary feuds, or titles of nobility, it was found ne- 
ceſſary (in order to preſerve their dignity) to make them impar- 
tible , or (as they {tiled them) feuda individua, and in conſequence 
deſeendible to the eldeſt ſon alone. This, example was farther en- 
forced by the inconveniences that attended the ſplitting of eſtates; 
namely, the diviſion of the military ſervices, the multitude of 
infant tenants incapable of performing any duty, the conſequen- 
tial weakening of the ſtrength of the kingdom, and the inducing, 
younger ſons to take up with the buſineſs and idleneſs of a coun- 
try life, inſtead of being ſerviceable to themſelves and the public, 
by engaging in mercantile, in military, in ciyil, or in eccleſiaſti - 
cal employments*; Theſe reaſons occaſioned an almoſt total change 
in the; method of feodal inheritances abroad; ſo that the eldeſt 
male began univerſally to ſueceed to the whole of the lands in all 
military tenures: and in this condition neee Was 
eien ele by Willing the amo pF 
Yam: we find, "that Gas * eee Aae del * 
the ſons equally, ſo lately as when Glanvil“ wrote, in the reign, 
of Henry the ſecond; and it is mentioned in the mirror“ as a 
part of our antient conſtitution, that knights fees ſnould deſcend 
to the eldeſt ſon, and ſocage fees ſhould be partible among tha 
male children. However in Henry the third's time we find by 
Bractonł that ſocage lands, in imitation of lands in ne had 
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almoſt entirely fallen into the right of ſucceſſion by primogeni- 
ture, as the law now ſtands: except in Kent, where they gloried 
in the preſervation of their antient gavelkind tenure, of which a 
principal branch was the joint inheritance of all the ſons“; and 
except in ſome particular manors and townſhips, where their lo- 
cal cuſtoms continued the deſcent, ſometimes to all, ſometimes 


to the youngeſt ſon n or in n other more- an, methods of 
ſucceſſion. | 


As to the females, they are till left as they were by the an- 
tient law: for they were all equally incapable of performing any 
perſonal ſervice; and therefore, one main reaſon of preferring 
the eldeſt ceaſing, ſuch preference would have been injurious to 
the reſt : and the other principal purpoſe, the prevention of the 
too minute ſubdiviſion of eſtates, was left to be confidered and 
provided for by the lords, who had the diſpoſal of theſe female 
heireſſes in marriage. However, the ſucceſſion by primogeniture, 

even nn females, took place as to the inheritance of the 
crown; wherein the neceſſity of a ſole and determinate ſucceſ- 
ſion is as great in the one ſex as the other. And the right of ſole 
ſucceſſion, though not of primogeniture, was alſo eſtabliſhed with 
reſpect to female dignities and titles of honour. For if a man 
holds an earldom to him and the heirs of his body, and dies, 
leaving only daughters; the eldeſt ſhall not of courſe be counteſs, 
but the dignity is in ſuſpenſe or abeyance till the king ſhall de- 
clare his pleaſure; for he, being the fountain of honour, may 
confer it on which of them he pleaſes*. In which diſpoſition is 
preſerved a ſtrong trace of the antient law of feuds, before their 
deſcent by primogeniture even among the males was eſtabliſhed ; 
namely, that the lord might beſtow them on which of the ſons 
he thought proper : --- © progreſſum eſt, ut ad ;filios deveniret, in 
quem ſcilicet dominus hoc vellet beneficium confirmare *.” 
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AIVZAToURTY Hah in ek dedeerte, f 18 Rin the 
Nneal deſcendants}? ir inpnitum, of any perſon deeeaſed hall re- 
prefent their: no wn ſhall ſtand in the ſame end as the 

H "would have done, had he nnen F na. 
11 . AI. A1 ts 49 29 Witt l il Co 7279 — Hun | 
= uus — 1 geandchna, or great-grandchild (tber 55 
or female) of the eldeſt ſon ſucceeds before the younger ſon, and 
ſo in infinitam*®. And theſe repreſentatives ſhall take neither more 
nor lefs, but juſt ſo much as their principals would have done. 
As if there be two ſiſters; Margaret and Charlotte; and Marga- 
ret dies, leaving ſix daughters; and then John Stiles the father 
of the two ſiſters dies, without other iſſue: theſe ſix daughters 

Nall take among them exactly the ſame as their mother Marga- 
ret would have done, had ſhe been living; that is, a moiety of 
the lands of John Stiles in copareenary: ſo that, upon partition 
made, Af the land be divided into twelve parts, thereof Charlotte 
the ff - fiſter ſhall have — dne her ere the daugh- 

ca ei Piaget oe apiece- kt ee de, 10 D eee 
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| Prin leeking ation iv ealled a ſusceßien in ſtir pes, 
according to Nr ande all the branches inherit the-ſatne 
thare that their root, whom they repreſent, would have de. 
And in this neanner ale was the: Jewiſh: ſacceffion directed; but | 
the Roman ſeme what differed from it. In the deſcending line 
the right of repreſentation continued in hfnitum; and the inhe- 
ritance ſtill deſcended in firpes : as if one of three daughters 
died, leaving ten children,” and chen the father died; the two 
ſurviving daugkters had each one third of his effects, and the ten 
grandehildren had the remaining third divided between them. 

And ſo among cellaterals, if any perſon of equal degree with 
the perſons repreſented were ſtill ſubſiſting, (as if the deceaſed 
left one brother, and two nephews the ſons of another brother) 
the ſucceſſion was till guided by the root: but; if boch the 
brethren were dead leaving ſue; then (I apprehendYthelt repre- 
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tentatives in equal degree became themſelves principals, and 
ſhared the inheritance per capita, that is, ſhare and ſhare alike; 
they being themſelves now the next in degree to the anceſtor, 
in their own right, and not by right of repreſentation ?. 80, if 
the next heirs of Titius be fix nieces, three by one ſiſter, two by 
another, and one by a third; his inheritance by the Roman law 
was divided into fix parts, and one given to each of the nieces : 
whereas the law of England in this caſe would ſtill divide it only 
into three parts, and diſtribute it per flirpes, thus; one third to 
the three children who repreſent one ſiſter, another third to the 
two who repreſent the ſecond, and the remaining third to the 
one chin who 1 1s the ſole repreſentative of her meter: 5 


| T HIS | end of repreſentation is a neceſſary eine of 
the double preference given by our law, firſt to the male iſſue, 
-and next-to the firſtborn among the males, to both which the 
Roman law 1s a ſtranger. For if all the children of three ſiſters 
were in England to claim per capita, in their own rights as next 
of kin to the anceſtor, without any reſpect to the ſtocks: from 
whence they ſprung, and thoſe children were partly male and 
partly female; then the eldeſt male among them would exclude 

not only his own brethren and fiſters, but all the iſſue of the 
bother two daughters; or elſe the law in this inſtance muſt be in- 
conſiſtent with itſelf, and depart from the preference which it 
conſtantly gives to the males, and the firſtborn, among perſons 
in equal degree. Whereas, by dividing the inheritance according 
to the roots or ffzrpes, the rule of deſcent is kept uniform and 
ſteady: the iſſue of the eldeſt ſon excludes all other pretenders, 
as the ſon himſelf (if living) would have done; but the iſſue of 
two daughters divide the inheritance between them, provided 
their mothers (if living) would have done the ſame: and among 
theſe ſeveral iſſues, or repreſentatives of the reſpective roots, the 
fame preference to males and the ſame right of primogeniture 
obtain, as would have obtained at the firſt among the roots them- 
ſelves, the ſons or daughters of the deceaſed. As if a a man re 


* Nov. 110. c. 3. Inſt, 3. 1. 6. 
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twWo ſons, A and B, and A dies leaving two ſons, and then the 
grandfather dies; now the eldeſt ſon of A ſhall ſucceed to the 
whole of his grandfather's eſtate : and if, A had left only two 
daughters, they. ſnould have ſucceeded alſo to equal moieties of 
the whole, in excluſion of B and his iſſue. But if a man hath 
only. three! daughters, C, D, and E; and C dies leaving two 
ſons, D leaving two daughters, and E leaving a daughter and a 
ſon who his younger than his ſiſter: here, when the grandfather 
dies, the eldeſt ſon of O ſhall ſucceed to one third, in excluſion 
of the younger; the two daughters of D to another third in 
partnerſhip; and the ſon. of E to the remaining third, in exclu- 
fion of his elder ſiſter. And the ſame right of repreſentation, 
guided and reſtrained _ the ſame rules of waa re _ 
eee — — A whom 207 1 
N e 9 - 9 geg en * 
Ver this right oak got pes to ee Des thoroughly eſta 
bliſhed. in the time of Henry the ſecond, when Glanvil wrote; 
and therefore, in the title to the crown eſpecially;- we find-fre- 
quent conteſts between the younger (but ſurviving) brother, and 
his nephew (being the ſon and repreſentative of the elder decea- 
ſed) in regard to the inheritance of their common anceſtor: for 
the uncle is certainly nearer of kin to the common ſtock, by one 
degree, than the nephew ; though the nephew, by repreſenting 
his father, has in him the right of primogeniture. The uncle 
alſo was uſually, better able to perform the ſervioes of the ſief: 
and beſides had frequently ſuperior intereſt and ſtrength, to back 
his pretenſions and cruſh the right of his nephew. And even to 
this day, in the lower Saxony, proximity of blood takes place of 
repreſentative primogeniture; that is, the younger ſurviving bro- 
ther is admitted to the inheritance before the fon of an elder de- 
ceaſed: which occaſioned the diſputes between the two houſes 
of Mecklenburg, Schwerin and Strelitz, in 1692. Yet Glanyil, 
wich us, even in the twelfth century, ſeems i to declare for the 
right of the nephew by repreſentation; provided the eldeſt ſon 
had not received a ee in lands from his father, 5 as/Flac 
Mod. Un. Hiſt. alii. 334. .. 8 
Te D4d-2 civil 
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civil law wauld call it) had: not beep forisfamiliated,'in his life-: 
time. King John, however, who kept his nephew Arthur from 
the, throne, by, diſputing this right of repreſentation, did all in 
his power to aboliſh it throughout the realm: but in the time 
of his ſon, king Henry the third, we find the rule indiſputably. 
ſettled in the manner we have here laid it down, and ſo it Has, 
che ever knee, | And thus much for lineal deſcrnts, TT 


„ A FIETH rule i * that, « on failure of linea 3 or 
iſſue, of the perſon laſt ſeiſed, the inheritance ſhall deſcend to the 
blood of the firſt purchaſor; 0 to the ue ee 


Tuvus if Geoffrey Stiles purchaſes land, and it Abende, to 
John Stiles his ſon, and John dies ſeiſed thereof without iſſue; 
whoever ſucceeds to this inheritance muſt be of the blood of 
Geoffrey the firſt purchaſor of this family *. The firſt purchaſor, 
perquifitor, is he who firſt acquired the eſtate to his e 
whether the ſame was transferred to him by ſale, or by gift, or or 
by any. other method, reeht * that 00 deſcent. ; 

CO is a rule ads deen to our own. e ack theſe of 
a ſimilar original. For it was entirely unknown among the Jews, 
Greeks, and Romans: none of whoſe laws looked any farther 
than the perſon himſelf who died ſeiſed of the eſtate; but aſ- 
ſigned him an heir, without conſidering by what title he gained 
it, or from what anceſtor he derived it. But the law of Nor- 
mandy agrees with our law in this reſpect: nor indeed is that 
agreement to be wondered at, ſince the law of deſcents in both 
is of feodal original; and this rule or canon cannot otherwiſe be 
e for bes by: nm to feodal rant 

\Wus N feuds: ket began to he anal; it was 1400 a ne- 
ceſſary qualification of the heir, who would ſucceed to a. feud, 
that he ſhould be of the blood of, that is lineally' deſcended e 


1 Hale, H. C. L. 217. 229. | * Co. Litt. 12. 
| Bracton. J. 2. c. 30. 9. 2. | 1 Gr. Ceuſtumn. c. 25. = , 
: be n__ the 
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the firſt feudatory or purchaſor. In conſequence whereof, if a 
vaſal died poſſeſſed of a feud of his o] n acquiring, or feudum 
novum, it could not deſcend to any but his own' offspring; no, 
not even to his brother; becauſe he was not defcended, nor de- 
rived his blood; from the firſt acquirer. But if it was ulum 
antiquum, that is, one deſcended to the vaſal from his anceftors, 
then his brother, or ſuch other collateral relation as was defcended 
and derived his blood from the firſt feudatory, might fucceed to 
ſuch inheritance. To this purpoſe ſpeaks e following rule; 
9 Hater fratri ſine legitimo haerede deſuncto, in benefirto quod rorum 

e patris fuit, Jucceaat : in autem unus e fratribus a domino feu- 
dum acceperit, eo defuntto fine legitimo haerede, frater eus in feu- 
dum fron ſaceedit®., The true feodal reaſon for which rule was 
this; that what was given to a man, for his perſonal ſervice and 
perſonal merit, ought not to deſcend to any but the heirs of his 
perſon!” And therefore, as in eſtates· tail, (Wich a proper feud 
very much reſembled) fo in thefeodal donatioi; * nomen hiaeredis, 
in prima inveftitura expreſſum, tumtum ad deſcendentes ex corpore 
« primt vqſalli extenditur ; er non ad collaterales, nift ex cr po ore 
« primi vaſalli froe ſtipitis deſcendant® . the will of the donor, or 
original lord, (when feuds were turned from Hife eſtates into in- 
heritances) not being to make them abſolutely heretlitary, like 
the Roman allodium, but hereditary only ſub mode; not heredi- 
tary to the collateral relations, or lineal anceftors,' or huſband, or 


wife of oc Nm ber to che ey defeended from Io 
only. | WIE SF 
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' However, in i peels of time, ben dle feodal arg 
in part abated, a method was invented to let in the collateral re- 
lations of the grantee to the inheritance, by granting him a feu 

dum novum to hold ut feudum antiquum; that is, with all the 
qualities annexed of 'afendderived from his anèeſtorꝭ; and then 


the Collateral relations were admitted to ſucceed even in If $ 
becauſe they might have been of the blobd of, that is deſechded 


from, the firſt e purchaſor. For fince it is not aſcertained. 
1 ud. T. F. 2. | | 


a iD 
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in ſuch general grants, whether this feud ſhall be held ut fendum 
paternum, or feudum avitum, but ut feudum antiguym merely, as 
a.feud of indefinite antiquity; that is, ſince it is not aſcertained 
from which of the anceſtors of the. grantee this feud Wall. JE 
ſuppoſed to have deſcended ; the law will not aſcertain it, but 
will ſuppoſe any of his anceſtors, pro re nata, to have been the 
firſt purchaſor: and therefore it admits any of his collateral kind- 
red (who have the other neceſſary requiſites) to the inheritance, 
| becauſe every. collateral kinſman muſk, bg deſcended AU: e 
one of his lineal anceſtors. | | 


D 


Or this nature are e all the grants of ſee-lutaple tote; of this 
kingdom ; ; for there is now in the law of England no ſuch thing 
28.4 grant of a feudum nouum, to be held ut novum; unleſs in 5 
caſe of a fee- tail, and there we ſee that this rule . is. ſtrictly ob- 
ſerved, and none but the lineal deſcendants of the firſt donee (or 
purchaſor) are admitted: but every grant of lands: in Keen ſunple 
antiquity. 18 indefinite; and therefore the collateral kindred, of 
the grantee, or deſcendants from any of his lineal anceſtors, by 
whom the lands might have poſſibly been n are n 
of Ne called to the inheritance. 


1 VI. T, When an > acts hath really 3 in a aq” of Þ in- | 
— to the perſon laſt ſeiſed, the ſtrict rule of the feodal 
law is ſtill obſerved; and none are admitted, but the heirs of 
thoſe through whom the inheritance hath paſſed: for all others 
have demonſtrably none of the blood of the firſt purchaſor in 
them, and therefore ſhall never ſucceed. As, if 1 come to 
John Stiles by deſcent from his mother Lucy Baker, no relation 
of his father (as ſuch) ſhall ever be his heir of theſe lands; and, 
vice verſa, if they deſcended from his father Geoffrey Stiles, no 
relation of his mother (as ſuch) ſhall ever be admitted thereto; 
for his father's kindred have none of his mothers blood, nor 
have his mother's relations any ſhare of his father's blood. And 
ſo, if the eſtate deſcended. from his father's father, Gearge Stiles; ; 
NN the 
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the relations of his father's mother, Cecilia Kempe, thall for the 
ſame reaſon never be admitted, but only thoſe of his father's fa- 
ther. This is alſo the tule of the F 12 boat: which © is $ derived 
from the fave feodal fountain. K . ba 


H. ERE We may Wen he . ſo far as the fea is rays an- 
tiguum, the law traces it back, and will not ſuffer any to inherit 
but the blood bf thoſe anceſtors, from whom the feud was con- 
veyed to the late proprietor. But when, through length of time, 
it can trace it no farther; as if it be not known whether his 
grandfather, George Stiles, inherited it from his father Walter 
Stiles, or his mother Chriſtian Smith; or if it appear that his 
grandfather was the firſt grantee, and ſo took it (by the general 
law) as a feud of indefinite antiquity ; in either of chels caſes 
the law admits the deſcendants of any anceſtor of George Stiles, 
either paternal or maternal, to be in their due order the heirs 00 
John Stiles of this eſtate : becauſe in the firſt caſe it is really uns 
certain, and in the ſecond caſe it is ſuppoſed to be” uncertain: 
whether the grandfather derived his title Tour the part of his 
father ot his mother. 1 99199 20: eng INT 

T 418 chen is 41 great and if ates m 0 upon «which 
the law of collateral inheritances depends; that, upon failure of 
iſſue in the laſt proprictor, the eſtate ſhall deſcend to the blood 
of the firſt purchaſor; or, that it ſhall reſult back to the heirs 
of the body of that anceſtor, from whom it either really has;”6 
is ſuppoſed by fiftion of law to have, originally deſcended 155 
cording to the rule laid down in the year books v, Fitzherbert®. 
Brook*; and Hale“; © that he who would have been heir tö the 
0 father of the deceaſed” (and, of courſe, to the mother, or an 
other eee ene 4c ſhall alſo bs heir to the ng FY = 

Tur renikining rules are dy rules of evidentts; calculatedts 
inveſtigate who that - purchaſing: anceſtor was} which; in fut 
of Sil 10-2 64 pr gift nl 

0 D part. 2. pr. Iii. 38. 
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vere, antiquis, has in proceſs of time been rene. and is ſup» 
poſed. ſo to be | in feuds that are held wt antquiy,. ot 


? 
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VI. A s1xT H rifle & or canon . 18, that the collateral 
heir of the perſon laſt ſeiſed muſt be his next collateral . 
of ws whole blood. | | 


W. - s , 


| F. IR TS ha maſt be bis next collateral kinſman; es . 
nally x or jure repreſentationis ; which proximity is reckoned accor- 
ding to the canonical degrees of conſanguinity before-mentioned. 
Therefore, the brother being in the firſt degree, he and his deſcend- 
ants ſhall exclude the uncle and his iſſue, who is only in the ſecond. 
And herein conſiſts the true reaſon of the different methods'of 
computing the degrees of conſanguinity, in the civil law on the 
one hand, and in the canon and common laws on the other. The 
civil: law Tegards conſanguinity principally with reſpect to ſucceſ- 
fions, and therein very naturally conſiders only the perſon decea- 
ſed, to whom the relation is claimed: it therefore counts the de» 
grees of kindred according to the number of perſons through 
whom the claim muſt be derived from him; and makes not only 
his great-nephew but alſo his firſt-couſin to be both related to 
him in the fourth degree; becauſe there are three perſons between 
him and each of them. The canon law regards conſanguinity 
principally with a view to prevent inceſtuous marriages, between 
thoſe who have a large portion of the ſame blood running in their 
reſpective veins; and therefore looks up to the author of that 
blood, or the common anceſtor, reckoning the degrees from him: 
ſo that the great - nephew is related in the third canonical degree 
to the perſon propoſed, and the firſt- couſin in the ſecond; the 
former being diſtant three degrees from the common anceſtor, 
and therefore deriving only one fourth of his blood from the ſame 
fountain with the propofitus ; the latter, and alſo the propoſitus, | 
being each of them diſtant only two degrees from the common 
anceſtor, and therefore having one half of each of their bloods 
the ſame. The common law regards conſanguinity principally 
with reſpect to deſcents; and, _ therein ah ſame 3 in 
view 
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view as the civil, it may ſeem as if it ought to proceed according 
to the civil computation. But as it alſo reſpe&s the purchaſing 
anceſtor, from whom the eſtate was derived, it therein reſembles 
the canon law, and therefore counts it's degrees in the ſame 
manner. Indeed the deſignation of perſon (in ſeeking for the next 
of kin) will come to exactly the ſame end (though the degrees 
will be differently numbered) whichever method of computation 
we ſuppoſe the law of England to uſe ; fince the right of repre- 
ſentation (of the father by the ſon, &c) is allowed to prevail in 
inſinitum. This allowance was abſolutely neceſſary, elſe there 
would have frequently been many claimants in exactly the ſame 
degree of kindred, as (for inſtance) uncles and nephews of the 
deceaſed ; which multiplicity, though no inconvenience in the 
Roman law of partible inheritances, yet would have been pro- 
ductive of endleſs confuſion where the right of ſole ſucceſſion, as 
with us, is eſtabliſhed. The iſſue or deſcendants therefore of 
John Stiles's brother are all of them in the firſt degree of kindred 
with reſpe& to inheritances, as their father alſo, when living, 
was: thoſe of his uncle in the ſecond, and fo on, and are ſe- 
verally called to the ſuccefſion in right of ſuch their repreſentative 
proximity. 


Tux right of repreſentation 1 thus eſtabliſhed, the former 
part of the preſent rule amounts to this; that, on failure of iſſue 
of the perſon laſt ſeiſed, the inheritance ſhall deſcend to the iſſue 
of his next immediate anceſtor. Thus if John Stiles dies with- 
out iſſue, his eſtate ſhall deſcend to Francis his brother, who is 
lineally deſcended from Geoffrey Stiles his next immediate anceſ- 
tor, or father. On failure of brethren, or ſiſters, and their iſſue, 
it ſhall deſcend to the uncle of John Stiles, the lineal deſcendant 
of his grandfather George, and ſo on in infinitum. Very ſimilar 
to which was the law of inheritance among the antient Germans, 
our progenitors : © haeredes fucceſſoreſque fur cutque liberi, et nullum 
e reflamentum : fi liberi non ſunt, proximus gradus in Poſſeſfione, | 


cc fratres, patrui, avuncult*.” 


t Tacitus de mor. 1 215. 
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be hoo it A 10 ferred: that oy lineal FRO end ö 
(according to the firſt rule) incapable themſelves of ſucceeding to 
the eſtate, becauſe it is ſuppoſed to have already paſſed them, are 
yet the common ſtocks from which the next ſueceſſor muſt ſpring. 
And therefore in the Jewiſh law, which in this reſpect entirely 
correſponds with ours, the father or other lineal anceſtor is him- 
ſelf ſaid: to be the heir, though long fince dead, as being repre- 
ſented by the perſons of his ide who are held to ſucceed not in 
their own rights, as brethren, uncles, &c, but in right of repre- 
ſentation, as the offspring of the father, grandfather, &c, of the 
deceaſed*. But, though the common anceſtor be thus the root of 
the inheritance, yet with us it is not neceſſary to name him in 
making out the pedigree or deſcent. For the deſcent between 
two brothers is held to be an nmediatèe deſcent; and therefore 
title may be made by one brother or his repreſentatives fo or 
through another, without mentioning their common father". If 
Geoffrey Stiles hath two ſons, John and Francis, Francis may 
claim as heir to John, without naming their father Geoffrey: 
and ſo the ſon of Francis may claim as couſin and heir to Matthew 
the ſon of John, without naming the grandfather ; v2. as ſon of 
Francis, who was the brother of John, who was the father of 
Matthew: But though the common anceſtors are not named in 
deducing the pedigree, yet the law ſtill reſpects them as the foun- 
tains'of inheritable blood: and therefore in order to aſcertain the 
_ collateral heir of John Stiles, it is in the firſt place neceſſary to recur 
to his anceſtors in the firſt degree; and if they have left any other 
iſſue beſides John, that iſſue will be his heir. On default of ſuch, 
we muſt aſcend one ſtep higher to the anceſtors in the ſecond de- 
gree, and then to thoſe in the third, and fourth, and ſo upwards; 
in inſinitum; till fome anceſtors be found, who have other iſſue 
deſcending from them beſides the deceaſed, in a parallel or colla- 
teral line. From theſe anceſtors the heir of John Stiles muſt 
derive his deſcent; and in ſuch derivation the ſame rules muſt 


Numb. c. 27. 5 De Sid, 193. 1 Lev, 60, 12 Mod.619. 
u  Selden, ge ſucc. Ebr. c. 12, | 
be 
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be obſerved, with regard to ſex, primogeniture, and repreſenta- 
tion, that have before been laid down with regard to n ae 
from the ran of the laſt — 1 „ ortho tel 


Bur, Foes og the heir need not be. the ama: kinſman © 
e but only;/ub modo ; that is, he muſt be the neareſt kinſ- 
man of the whole blood; for, if there be a much nearer kinſ- 
man of the haf blood, a diſtant kinſman of the en blood 
120 be denen and the other entirely excluded. 


117 


1 11:3 $13 

* K Ins MA N ** the whole Nan is he hated is derived not 
only from the ſame anceſtor, but from the ſame couple of anceſ- 
tors. For, as every man's own blood is compounded of the bloods 
of his reſpective anceſtors, he only is properly of the whole or 
entire blood with another, who hath (ſo far as the diſtance of de- 
grees will permit) all the ſame ingredients in the compoſition of 
his blood that the other hath. Thus, the blood of John Stiles 
being compoſed of thoſe of Geoffrey Stiles his father and Lucy 
Baker his mother, therefore his brother Francis, being deſcended 
from both the ſame parents, hath entirely the ſame blood with 
John Stiles; or, he is his brother of the whole blood. But if, 
after the death of Geoffrey, Lucy Baker the mother marries a 
ſecond huſband, Lewis Gay, and hath iſſue by him; the blood 
of this iſſue, being compounded of the blood of Lucy Baker (it 
is true) on the one part, but of that of Lewis Gay (inſtead of 
Geoffrey Stiles) on the other part, it hath therefore only half the 
ſame ingredients with that of John Stiles; ſo that he is only his 
brother of the half blood, and for that reaſon they ſhall never 
inherit to each other. So alſo, if the father has two ſons, A and 
B, by different venters or wives; now theſe two brethren are 
not brethren of the whole blood, and therefore ſhall neyer inhe- 
rit to each other, but the eſtate ſhall rather eſcheat to the lord. 
Nay, even if the father dies, and his lands deſcend to his eldeſt 
ſon A, who enters thereon, and dies ſeiſed without iſſue ; ſtill B 
ſhall not be heir to this eſtate, becauſe he is only of the half 
blood to A, the perſon laſt ſciſed: but, had A died without en- 
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try, then B might have inherited; not as heir to A his half-bro- 


ther, but as heir to their common . who! was the perſon 


laſt Eb ſeiſed *, N 


Tun 18s total be of the half dlebe from ths Abet 


being almoſt peculiar to our own law, is looked upon as a ſtrange | 


hardſhip by ſuch as are unacquainted with the reaſons on which 
it is grounded. But theſe cenſures ariſe from a miſapprehenſion 


of the rule; which is not ſo much to be conſidered in the light 
of a rule of deſcent, as of a rule of evidence; an auxiliary rule, 
to carry a former into execution. And here we muſt again re- 
member, that the great and moſt univerſal principle of collateral 
inheritances being this, that an heir to a feudum antiquum muſt 


be of the blood of the firſt feudatory or purchaſor, that is, deri- 
ved in a lineal deſcent from him; it was originally requiſite, as 
upon gifts in tail it ſtill is, to make out the pedigree of the heir 
from the firſt donee or purchaſor, and to ſhew that ſuch heir was 


his lineal repreſentative. But when, by length of time and a long 


courſe of deſcents, it came (in thoſe rude and unlettered ages) to 
be forgotten who was really the firſt feudatory or purchaſor, and 
thereby the proof of an actual deſcent from him became impoſ- 
fible ; then the law ſubſtituted what fir Martin Wright? calls a 
reaſonable, in the ſtead of an impoſſible, proof: for it remits the 


proof of an actual deſcent from the firſt purchaſor; and only re- 
quires, in lieu of it, that the claimant be next of the whole blood 
to the perſon laſt in poſſeſſion; (or derived from the ſame couple 


of anceſtors) which will probably anſwer the ſame end as if he 


could trace his pedigree in a direct line from the firſt purchaſor. 


For he who is my kinſman of the whole blood can have no an- 


ceſtors beyond or higher than the common ſtock, but what are 
equally my anceſtors alſo; and mine are vice verſa his: he there- 


fore is very likely to be derived from that unknown anceſtor of 


mine, from whom the inheritance deſcended. But a kinſman 


of the half blood has but one half of his anceſtors above the 
common ſtock the ſame as mine ; and therefore there is not the 
=. Hale H. C. L. 238, Y Tenures. 186. 
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ſame probability of that ſtanding requiſite in the op that we be 


derived from the blood of the farſt — E 3650 Ay 


To illuſtrate this by example. Let there be 7 Stiles, a nd 
Francis, brothers by the fame father and mother, and another 


fon of the fame mother by Lewis Gay a ſecond huſband. Now, 


if John dies ſeiſed of lands, but it is uncertain whether they de- 

fcended to him from his father or mother; in this caſe his brother 
Francis, of the whole blood, is qualified to be his heir; for he 

is ſure to be in the line of deſcent from the firſt purchaſor, 


whether it were the line of the father or the mother. But if 
Francis ſhould die before John, without iſſue, the mother's ſon 
by Lewis Gay (or brother of the half blood) is utterly incapable 


of being heir; for he cannot prove his deſcent from the firſt put- 
chaſor, who is unknown, nor has he that fair probability which 
the law admits as preſumptive evidence, ſince he is to the full as 


likely not to be deſcended from the line of the firſt purchaſor, as 


to be deſcended: and therefore the inheritance ſhall go to the 
neareſt relation ae of n. W ng OE mn N 


A N D, as wiel is the a4 in feudis antiquis, where Aan chilly 
did once exiſt a purchaſing anceſtor, who is forgotten; it is alſo 
the caſe in feudis nouis held ut antiquis, where the purchaſing an- 
ceſtor is merely ideal, and never exiſted but only in fiction of 
law. Of this nature are all grants of lands in fee-fimple at this 


day, which are inheritable as if they deſcended from ſome un- 
certain indefinite anceſtor, and therefore any of the- collateral 
kindred of the real modern purchaſor (and not his own offspring 
only) may inherit them, provided they be of the whole blood; 


for all ſuch are, in judgment of law, likely enough to be derived 


from this indefinite anceſtor: but thoſe of the half blood are ex- 


cluded, for want of the fame probability. Nor ſhould this be 
thought hard, that a brother of the purchaſor, though only of 
the half blood, muſt thus be diſinherited, and a more remote rela- 
tion of the whole blood admitted, merely upon a eppab tien and 

| fiction 
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fiction of law; ſince it is only upon a like ſuppoſition and fiction, 
that brethren of purchaſors (whether of the whole or half blood) 
are entitled to inherit at all: for we have ſeen that in eudis firicte 
novis neither brethren nor any other collaterals were admitted. 
As therefore in feudis antiquis we have ſeen the reaſonableneſs of 
excluding the half blood, if by a fiction of law a feudum novum 
be made deſcendible to collaterals as if it was Zeudum. aniiguums 
it is juſt and equitable that it ſhould be ſubject to the ſame re- 
ſtrictions as well as the ſame latitude of deſcent. | 


PERHAPS by x gt git clog: of the. half blood does 
not appear altogether ſo unreaſonable, as at firſt ſight it is apt to 
do. It is certainly a very fine- ſpun and ſubtile nicety: but, con- 
ſideripg the principles upon which our law is founded, it is not 
an injuſtice, nor always a hardſhip; ſince even the ſucceſſion of 
the whole blood was originally a beneficial indulgence, rather than 
the ſtrict right of collaterals: and, though that indulgence is not 
extended to the demi-kindred, yet they are rarely abridged of 
any right which they could poſſibly have enjoyed before. The 
doctrine of whole blood was calculated to ſupply the frequent 
impoſſibility of proving a deſcent from the firſt purchaſor, with- 
out ſome proof of which (according to our fundamental maxim) 
there can be no inheritance allowed of. And this purpoſe it an- 
ſwers, for the moſt part, effectually enough. I ſpeak with theſe 
reſtrictions, becauſe it does not, neither can any other method, 
anſwer this purpoſe entirely. For though all the anceſtors of John 
Stiles, above the common ſtock, are alſo the anceſtors of his col- 
lateral kinſman of the whole blood ; yet, unleſs that common 
ſtock be in the firſt degree, (that is, unleſs they have the ſame 
father and mother) there will be intermediate anceſtors below the 
common ſtock, that may belong to either of them reſpectively, 
from which the other is not deſcended, and therefore can have 
none of their blood. Thus, though John Stiles and his brother. 
of the whole blood can each have no other anceſtors, than what 
are in common to them both; yet with regard to his uncle, 
where the common ſtock i is removed one degree higher, (that is, 


the 
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the grandfather and grandmother) one half of John's anceſtors 
will not be the anceſtors of his uncle; his patruus, or father's 
brother, derives not his deſcent from John' s maternal anceſtors ; | 
nor his avurculus, or mother's brother, from thoſe in the paternal 
line. Here then the ſupply of proof is deficient, and by no means 
amounts to a certainty : and, the higher the common ſtock is re- 
moved, the more will even the probability decreaſe. But it muſt 
be' obſerved, that (upon the ſame principles of calculation) the 
half blood have always a much leſs chance to be deſcended from 
an unknown indefinite anceſtor of the deceaſed, than the whole 
blood in the fame degree. As, in the firſt degree, the whole 
brother of John Stiles is ſure to be deſcended from that unknown 
| anceſtor ; his half brother has only an even chance, for half 
John's anceſtors are not- his. So, in the ſecond degree, John's 
uncle of the whole blood has an even chance; but the chances 
are three to one againſt his uncle of the half blood, for three 
fourths of John's anceſtors are not his. In like manner, in the 
third degree, the chances are only three to one againſt John's 
great uncle of the whole blood, but they are ſeven to one againſt 
his great uncle of the half blood, for ſeven eighths of John's 
| anceſtors have no connexion in blood with him. Therefore the 
much leſs probability of the half blood's defcent from the firſt 
purchaſor, compared with that of the whole blood, in the ſeveral 
N has oceaſioned a genen excluſion of the half blood i in all. 
Bur, while I chills iluftrate the Wald of excluding the half 
blood in general, I muſt be impartial enough to own, that, in 
ſome inſtances, the practice is carried farther than the principle 
upon which it goes will warrant. Particularly, when a kinſman 
of the whole blood in a remoter degree, as the uncle or great 
uncle; is preferred to one of the half blood in a nearer degree, 
as the brother: for the half-brother hath the ſame chance of 
being deſcended from the purchaſing anceſtor, as the uncle; and 
a thrice better chance than the great uncle, or kinſman in the 
third degree. It is alſo more eſpecially overſtrained, when a man 
has two ſons by different venters, and the eſtate on His death 
deſcends. 
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deſcends from him to the eldeſt, who enters, and dies without 
iſſue 3 in which caſe the younger ſon. cannot inherit this 
eſtate, becauſe he is not of the whole blood to the laſt proprie- 
tor. This, it muſt be owned, carries a hardſhip with it, even 
upon feodal principles: for the rule was introduced only to 
ſupply the proof of a deſcent from the firſt purchaſor ; but here, 
as this. eſtate notoriouſly deſcended from the father, and as both 
the brothers confeſſedly ſprung from him, it is demonſtrable that 
the half brother muſt be of the blood of the firſt purchafor, who 
was either the father or ſome of the father's anceſtors. When 
therefore there is actual demonſtration of the thing to be proved. 
it is hard to exclude a man by a rule ſubſtituted to ſupply that 

roof when deficient. So far as the inheritance can be evidently 
traced back, there ſeems no need of calling in this preſumptive 
| proof, this rule of probability, to inveſtigate what is already cer- 

tain, Had the elder brother indeed been a purchaſor, there would 
have been no hardſhip at all, for the reaſons already given: or 
had the frater uterinus only, or brother by the mother's "fide; 
been excluded from an inheritance' which dclcentied'from _ 
father, it had been highly reaſonable. GEE 


IX p25 it is this very inſtance, of excliding a frater cons 
fanguineus, or brother by the father's fide, from an inheritance 
which deſcended @ patre, that Craig * has fingled out, on which 
to ground his ſtrictures on the Engliſh law of half blood. And, 

really, it ſhould ſeem, as if the cuſtom of excluding the half 
blood in Normandy * extended only to exclude a rater Verinus, 
when the inheritance deſcended @ patre, and vice verſa : and 
poſſibly in England alſo; as even with us it remained a doubt, 
In the time of Bractonb, and of Fleta®, whether the half blood 

on the father's fide were excluded Fon the inheritance which 
originally deſcended from the common father, or 'only from ſach 
as deſcended from the reſpective mothers, and from newly pur- 
chaſed lands. And the rule of law, as laid down by our For- 


I. 2. 1. 15. F. 14. 5 doh 12.4 30. f. 3. 
Er. Couſtum. c. 25. > N 9. 74. 
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teſcue “, extends no farther than this; frater fratri uterino non 
Juccedet in haereditate paterna. It is moreover worthy of obſer- 
vation, that by our law, as it now ſtands, the crown (which is 
the higheſt inheritance in the nation) may deſcend to the half 
blood of the preceding ſovereign ©, ſo as it be the blood of the 
firſt monarch, purchaſor, or (in the feodal language) conqueror, 
of the reigning family. Thus it aQually did deſcend from king 
Edward the ſixth to queen Mary, and from her to queen Eliza- 
beth, who were reſpectively of the half blood to each other. 
For, the royal pedigree being always. a matter of ſufficient noto= 
riety, there is no occaſion to call-in the aid of this preſumptive 
rule of evidence, to render probable the deſcent from the royal 
ſtock ; which was formerly king William the Norman, and is 
now (by act of parliament *) the princeſs Sophia of Hanover. 
Hence alſo it is, that in eſtates- tail, where the pedigree from the 
firſt donee muſt be ſtrictly proved, half blood is no impediment 
to the deſcent : becauſe, when the lineage is clearly made out, 
there is no need of this auxiliary proof. How far it might be 
deſirable for the legiſlature to give relief, by amending 12 law 
of deſcents in one or two inſtances, and ordaining that the half 
blood might always inherit, where the eſtate notoriouſly deſcended 
from it's own proper anceſtor, and, in caſes of new- purchaſed 
lands or uncertain deſcents, ſhould never be excluded by the 
whole blood in a remoter degree; or how far a private inconve- 

nience ſhould be ſubmitted to, rather than a long eſtabliſhed rule 
ſhould be ſhaken; it is not for me to determine. 


Tu x rule then, Wande with it's illuſtration, amounts to 
this: that, in order to keep the eſtate of John Stiles as nearly as 
poſſible in the line of his purchaſing anceſtor, it muſt deſcend to 
the iſſue of the neareſt couple of anceſtors that have left deſcend- 
ants behind them; becauſe the deſcendants of one anceſtor only 


are not ſo likely to be in the line of that purchaling cow” as 
thoſe who are deſcended from two. 
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Bur nee Aüstker difficulty ab * 1 . third, 
forth; and every ſuperior degree, every man has many couples 
of anceſtors, increaſing according. to the diſtances in a geometri- 
cal progreſſion upwards *, the deſcendants of all which reſpective 
couples are (repreſentatively) related to him in the ſame degree. 
Thus in the ſecond degree, the iſſue of George and Cecilia Stiles 
and of Andrew and Eſther Baker, the two grandſires and grand- 
mothers of John Stiles, are each in the ſame degree of propinquity; 
in the third degree, the reſpective iſſues of Walter and Chriſtian 
Stiles, of Luke and Frances Kempe, of Herbert and Hannah 
Baker, and of James and Emma Thorpe, are (upon the extinc- 
tion of the two inferior degrees) all equally entitled to call them- 
ſelves the next kindred of the whole blood to John Stiles. To 
which therefore of theſe anceſtors muſt we firſt reſort, in order 
to find'out deſcendants to be preferably called to the inheritance? 
In anfwer to this, and to avoid the confuſion and uncertainty that 
might ariſe between the ſeveral e wherein the eee ; 
| anceſtor Ay be a for, 
VII. Tux ſeventh and laſt ks or canon is, thath in end 
inheritances the male ſtocks ſhall be preferred to the female; 
(that is, kindred derived from the blood of the male anceſtors 
ſhall be admitted before thoſe from the blood of the female) 
unleſs where the lands have, in fact, deſcended from: a faingle. 

'Trvs the relations on the father's fide a are Atte in infini- 
tum, before thoſe on the mother's ſide are admitted at all'; and 
the relations of the father's father, before thoſe of the father's 
mother; and ſo on. And in this the Engliſh law is not ſingular, 
but warranted by the cxnmiplye: of the Hebrew and Athenian 
laws, as ſtated. by Selden*, and Petit'; though among the 
Greeks, in the time of Heſiod *, when a man died without wife 
or children, all his kindred (without any diſtinction) divided 

k See pag. 204. : 5 LL. Attic l 1. l. 6. 
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his eſtate among them. It is likewiſe warranted by the example 
of the Roman laws; wherein the agnati, or relations by the fa- 
ther, were preferred to the cagnati, or relations Y the mother, 
till the edict of the empetor Juſtinian? aboliſhed all. diſtinction 
between them. It is alſo conformable to the cuſtomary law of 
Normandy?®, which indeed in moſt dares ae with our ah 
iſh lan of *** TIN 


areas: "> am dad. 4 to 1 "that this 185 255 our 
Jai does not owe it's immediate original to any. view of confor- 
mity to thoſe which I have juſt now mentioned; but was ofta- 
bliſhed in order to effectuate and carry into execution the fifth 
rule or canon before laid down; that every heir muſt be of the 
blood of the firſt purchaſor. For, when ſuch firſt purchaſor Was 
not eaſily to be diſcovered after a long courſe of deſcents, the 
lawyers not only endeavoured to inveſtigate him by taking the 
next relation of the whole blood to the perſon laſt in poſſeſſion; 
but alſo, conſidering that a preference had been given to males 
(by virtue of the ſecond canon) through the whole courſe of! li- 
neal deſcent from the firſt purchaſor to the preſent time, they 
judged it more likely that the lands ſhould have deſcended to the 
laſt tenant from his male than from his female anceſtors; from 
the father (for inſtance) rather than from the mother; from the 
father's father, rather than the father's mother: and therefore 
they hunted back the inheritance (if I may be allowed the ex- 
preſſion) through the male line; and gave it to the next relations 
on the ſide of the father, the father's father, and ſo upwards; 
imagining with reaſon that this was the moſt probable way of 
continuing it in the line of the firſt purchaſor. A conduct much 
more rational than tlie preference of the agnati by the Roman 
laws: which, as they gave no advantage to the males in the fixſt 
inſtance or direct lineal ſucceſſion, had no reaſon for preferring 
them in the tranſverſe collateral one: upon which account 5th} 
preference Was very wiſely aboliſhed by Juſtiniag. 
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 agnati or male ſtocks, in our law, will farther. appear if we con- 
' fider, that, whenever the lands have. notoriouſly: deſcended to a 
man from bis mother's fide, this rule is totally reverſed, and no 
relation of his by the father' s ſide, as ſuch, can ever be admitted 
to them; becauſe he cannot poſſibly be of the blood of the firſt 
purchaſor. And fo, e converſo, if the lands deſcended from the 
_ father's ſide, no relation of the mother, as ſuch; ſhall ever in- 


Herit. So allo, if they in fact deſcended; to John Stiles from his 
father's mother Cecilia Kempe ; here not only the blood of Lucy 


Baker his mother, but alſo of George Stiles his father's father, 
is perpetually excluded, And, in like manner, if they be known 
to have deſcended from Frances Holland the mother of Cecilia 
Kempe, the line not only of Lucy Baker, and of George Stiles, 
but alſo of Luke Kempe the father of Cecilia, is excluded. 
Whereas, when the fide from which they deſcended. is forgotten, 
or never known, (as in the caſe of an eſtate newly purchaſed to 


be holden ut feudum antiquum) here the right of inheritance firſt 


runs up all the father's fide, with a preference to the male ſtocks 
in every inſtance ; and, if it finds no heirs there, it then, and 
then only, reſorts to the mother's ſide; leaving no place untried, 
in order to find heirs that may by poſſibility, be derived from the 
original purchaſor. The greateſt probability of finding ſuch, was 
Aeg thoſe deſcended from the male anceſtors; but, upon fail- 


ure of iſſue there, they may e be unn hoy: thoſe de- 
; rived from the females. 


Tr I s I take to be the true ceaſan of the conſtant eclanings 
of the agnatic ſucceſſion, or ifſue deriyed from the male anceſ- 
tors, through all the ſtages of collateral inheritance; as the abi- 
lity for perſonal ſervice was the reaſon for preferring the males at 


firſt in the direct lineal ſucceſſion. We fee clearly, that, if males 


had been perpetually admitted, in utter excluſion of females, the 
tracing. the inheritance back through the male line of anceſtors 


wiuſt at laſl'have inevitably brought, us up, to the firſt purchaſor : 
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but, as males have not been perpetually admitted, but only gene- 
rally preferred ; as females have not been utterly excluded, but 
only generally poſtponed' to males; the tracing the en up 
through the male ſtocks will not give us abſolute demonſtration, 
but only a ſtrong probability, of arriving at the firſt purchaſor; 


which, joined with the other probability, of the 0 or 
en of an will fall little Wers of a certainty. 


Bro RE we bebe this 5 of our enquiries, it 1655 
not be amiſs to exemplify theſe rules by a ſhort fketch of the man- 
ner in which we muſt ſearch for the heir of a perſon, as John 


Stiles, who. dies ſeiſed of land which he acquired, and Which 
therefore he held) 5 a feud of indefinite antiquity. 


I — galt ole Goda the eldeſt ſon, Matthew Stiles, or 00 
his iſſue: (n' 1.) --- if his line be extinct, then Gilbert Stiles 
and the other ſons, reſpectively, in order of birth, or their iſſue: : 
(n' 2.) — in default of theſe, all the daughters together, Mar- 
garet and Charlotte Stiles, or their iſſue. (n' 3.) On failure 
of the deſcendants of John Stiles himſelf, the illue of Geoffre 
and Lucy Stiles, his parents, is called in: viz. firſt, Francis 
Stiles, the eldeſt brother of the whole blood, or his iſſue: (ne 4. ) 
then Oliver Stiles, and the other whole brothers, reſpectively, 
in order of birth, or their iſſue: (ne 5.) --- then the ſiſters of 
the whole blood, all together, Bridget and Alice Stiles, or their 
iſſue. (n' 6.) In defect of theſe, the iſſue of George and Ce- 
cilia Stiles, his father's parents; reſpect being ſtill had to their 
age and ſex: (ne 7.) --- then the iſſue of Walter and Chriſtian 
Stiles, the parents of his paternal grandfather: (ne 8.) === then 
the iſſue of Richard and Anne Stiles, the parents of his paternal 
grandfather's father: (nog.) --- and fo on in the paternal grand- 
father's patetnal line, or blood of Walter Stiles, in infinitum. 1 
defect of theſe, the iſſue of William and Jane Smith, the 750 
of his paternal grandfather's mother: (n' 10.) --- and ſo 


the paternal grandfather” s maternal line, or blood | of Chace 


%% Jain dl lg See the table of delecnts annexed; 
Smith, 
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smith, n lnfnitum; till both: the immediate bloods of George 
Stiles, the paternal grandfather, are ſpent. - Then we muſt re- 
ſort to the iſe of Luke and Frances Kempe, the parents of 
Jon Stilefs paternal grandmother: (011 then by the iſſue 
of Thomas and Sarah Kempe, the parents of his paternal grand- 
mother's father: (ne 12.) -- and ſo on in the paternal grand- 
mother's paternal line, or blood of Luke Kempe, in mnfinitum. --- 
In default of which, we muſt call in the iſſue of Charles and 
Mary Holland, the parents of his paternal grandmother's mother: 
(ne 14.) --- and ſo on in the paternal grandmother's maternal 
line, or blood of Frances Holland, in infinitum; till both the 
immediate bloods of Cecilia Kempe, the paternal eee eee 
are alſo ſpent. Whereby the paternal blood of John Stiles en- 
tirely failing, recourſe muſt then, and not before, be had to his 
maternal relations; or the blood of the Bakers, (n' 14, 1 5,16. 
Willis's, (ne 17.) Thorpes, (ne 18, 19. ) and Whites; (ne 8 
in the lame . ee order as in an er e * gt 
Tut Walen ſhould wire: bs cnformes, that the da dere, 
och be Poſtponed to ne 11, in conſequence of the doctrine laid 
down, arguendo, by juſtice Manwoode, in the caſe of Clere and 
Brooke r; from whence it is adopted by lord Bacon”, and ſir Mat- 
thew Hale. And yet, notwithſtanding theſe reſpeQable autho- 
rities, the compiler of this table hath ventured to give the pre- 
ference therein to n* 10 before n* 11; for the following reaſons 7 
1. Becauſe this point was not the principal queſtion i in the caſe of 
Clere and Sidel; ; but the law concerning it is delivered obiter 
only, and in the courſe of argument, by juſtice Manwoode; 
though afterwards ſaid to be confirmed by the three other jaſti⸗ | 
ces in ſeparate, extrajudicial, conferences with the' reporter. 
2. Becauſe the chief. juſtice, ſir James Dyer, in reporting the re- 
ſolution of the court in what ſeems to be the fame caſe*, takes 
no notice of this doctrine. 3. Becauſe it appears, from Plowden's 
report, that very many gentlemen of the law were diſſatisfied 


4 Plowd. 450. 3 8 H. C. I. 240. 244. 
* Hlem. c. 1. EG t Dyer. 314. 
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with this poſition of juſtice, Manwoode. 4. Becauſe. the poſition 
itſelf. deſtroys the otherwiſe entire and regular, ſymmetry, of our 
legal courſe of deſcents, as is manifeſt. by inſpecting the table; 
and deſtroys alſo that conſtant preference of the male ſtocks in 
the law of inheritance, for which an. additional reaſon, is before 
given, beſides the mere dignity of blood. 5. Becauſe it intro- 
duces all that uncertainty and contradiction, which is pointed 
out by an ingenious author"; and eſtabliſhes a collateral doctrine, 
incompatible with the principal point reſolved in the caſe of Clere 
and Brooke, vis. the preference of n' 11 to n 14.,, And, though 
that learned writer propoſes to reſcind the principal, point Yep 
reſolved, in order to clear this difficulty; it is apprehended, that 

the difficulty may be better cleared, by rejecting the collateral 
doctrine, which was never yet reſolved at all. 6. Becauſe by the 
reaſon that is given for this doctrine, in Plowden,. 9 and 
Hale, (viz. that in any degree, paramount the firſt, the lay re- 
ſpecteth proximity, and not dignity of blood) n.18 ought 10 
to be preferred to n' 16; which is directly contrary to the eighth 
rule laid down by Hale himſelf”. 7. Becauſe this poſition ſeems 
to contradict the allowed dodrine of fir Edward Coke; who 
lays it down (under different names) that the blood of the Kempes 
(alias Sandies) ſhall not inherit till the blood of the Stiles's (alia 
Fairfields) fail. Now the blood of the Stiles's does certainly not 
fail, till both nog and ne 19 are extinct. Wherefore, n* 11, (being 
the blood of the Kempes) ought not to inherit till then. 8, Be- 
cauſe in the caſe, Mich. 12 Edw. IV. 147, (much relied on in that 
of Clere and Brooke) it is laid down as a rule, that!“ « ceſtuy,. gue 
e doit inberiter al pere, doit inſieriter al fits.” And, ſo ſir Matthew, 
Hale* ſays, that though the law excludes the father from i ing 
« heriting, yet it ſubſtitutes and directs the deſcent, as it ſhould 
have been, had the father inherited.“ Now it is ſettledsj by 
the reſolution in Clere and Brooke, that n* 10 ie hay ve in- 


inen er 


3 of inheritances.. 20 edit, pag. 30. 7 Fitzh. 1 tit, 4 Ale. 2: Bro, Ar. 5 
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herited to Geoffrey Stiles, the father, before n' 11; and there- 
fore n* 10 ought alſo to be preferred in a inheriting to Jobn Stiles, 
the ſon, at 


In caſe Fohn Stiles was not himſelf the purchaſor, but the 
eſtate in fact came to him by deſcent from his father, mother, or 
any higher anceſtor, there is this difference; that the blood of 
that line of anceſtors, from which it did not deſcend, can never 
inherit. Thus, if it deſcended from Geoffrey Stiles, the father, 
the blood of Lucy Baker, the mother, is perpetually excluded : 
and ſo, vice verſa, if it deſcended from Lucy Baker, it cannot 
deſcend to the blood of Geoffrey Stiles. This, in either caſe, 
cuts off one half of the table from any poſſible ſucceſſion. And 
| farther, if it cam be ſhewn to have deſcended from George Stiles, 
this cuts off three fobrths; for now the blood, not only of Lucy 
Baker, but alſo of Cecilia' Kempe, is excluded. If, laſtly, it 
deſcended from Walter Stiles, this narrows the ſucceſſion ſtill 
more, and cuts off ſeven eighths of the table; for now, neither 
the blood of Lucy Baker, nor of Cecilia Kempe, nor of Chrif- 
tian Smith, can ever ſucceed to the inheritance. And the like 
rule will hold upon. deſcents from. any other anceſtors. 


Tu HE ſtudent ſhould bear in mind, that, during this ER 
proceſs, John Stiles is the perſon ſuppoſed” to vi, been laſt ac- 
tually ſeiſed of the eſtate. For if ever it comes to yeſt in any 

echter perſon, as heir to John Stiles, a new order of ſucceſſion 
muſt be obſerved upon the death of ſuch heir; fince he, by his 
own ſeiſin, now becomes himſelf an anceſtor, or Aipes, and muſt 
be put in the place of John Stiles. The figures therefore denote 
the order, in which the ſeveral claſſes would ſucceed to Jobn 
Stiles, and not to each other: and, before we ſearch for an heir 
in any of the higher figures, (as n' 8.) we muſt be firſt aſſured 


that all the lower claſſes (pee no 1 to 7.) were ertinct. at John 
Stiles's deceale. 
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JURCHASE, perqu FI taken-i in it's largeſt 04 ds ex- 
tenſive ſenſe, is thus defined by Littleton*; the poſſeſſion of 


hade and tenements, which a man hath by his own act or agree- 


ment, and not by deſcent from any of his anceſtors or kindred. 

In this ſenſe it is contradiſtinguiſhed from acquiſition by right of 
blood, and includes every other method of coming to an eſtate, 
but merely that by inheritance; wherein the title is veſted i in a 


perſon, not wy his own act or an boy by the fingle ope- 
ration of la WC. e 


2 - ; . . 41 W 


* 


recen indeed, in it's vals: ad b acceptation, 


is applied only to ſuch acquiſitions | of land, as are obtained by 


way of bargain and ſale, for money, or ſome other valuable con- 
fideration. - But this falls far ſhort of the legal idea of purchaſe : 


for, if I give land freely to another, he is in the eye of the law 


a purchaſor*; and falls within Littleton's definition, for he comes 
to the eſtate by his own agreement, that is, he conſents to the 
gift. A man who has his father's eſtate ſettled upon him in tail, 

before he is born, is alſo a purchaſor; for he takes quite another 
eſtate than the law of. deſcents would have given him. Nay even 
if the anceſtor· deviſes his eſtate to his heir at law by will, with 
other limitations or in any other ſhape than the courſe of deſcents 


would direct, ſuch heir ſhall take 'by-purehaſe*. But if a man, 


ſciſed in fee, deviſes his whole eſtate to his heir at law, ſo that 
the heir takes mags a 'grtater n nor a leſs eſtate N the deyiſe than 
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he would haye done without it, he, ſhall, by g. cee 10 take by 
deſcent*, even though it be charged with 1 mw rances ; for the 
950 of creditors, and others, who | have demands on the eſtate 
the anceſtor. If a remainder, be limited to the beirs of Sem- 
wig here Sempronius himſelf takes nothing; but, if he dies 
during the continuance of the particular eſtate, his heirs ſhall take 
28 purchaſors*. But, if a an eſtate be made to A for life, remain- 
der to his right heirs in fee, his heirs ſhall take by deſcent : for 
it is an antient rule of law, that wherever the anceſtor takes an 
eſtate for life, the heir cannot by the ſame conveyance take an 
eſtate in fee by purchaſe, but only by deſcent *. And, if A dies 
before entry, {till his heir ſhall take by deſcent, and not by pur 
chaſe ; for, where the heir takes any thing that might have veſted 
in the anceſtor, he takes by way of deſcent '\. > he anceſtor, du- 
ring his life, beareth in himſelf all his heirs k; ; and therefore, 
when once he is or might have been ſeiſed of the land, the 
inheritance ſo limited to his heirs veſts in the anceſtor him- 
ſelf : and the word “ heirs” in this caſe is not eſteemed a word 
of purchaſe, but a word of limitation, enuring ſo as to encreaſe 
the eſtate of the anceſtor from a tenancy for life to a fee-ſimple. 
And, had it been otherwiſe, had the heir (who is uncertain till 
the death of the anceſtor) been allowed to take as a purchaſor 
originally nominated in the deed, as mult have been the caſe if the 
remainder had been expreſſly limited to Matthew or Thomas by 
name; ; then, in the times of ſtrict feodal tenure, the lord would 
have been defrauded by ſuch a limitation of the fruits of his ſig- 
niory, arifing from a deſcent to the heir, 


Wu AT we call puretaſe, perqu i/itio, the feudiſts call congue oft, 
conquaeſtus, or conqui/itio': both denoting any means of 3 acquirin 8 
an eſtate out of the common courſe of inheritance. And this i is 
ſtill the proper Phraſe i in the law of Scotland“; as it was among 


5 1 Roll. Abr. 626. 9 75 MY ; Rep. 98. 
T Salk. 241, Lord Raym, hos * Co. Litt. 23. 
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the Norman jutifts, who ſtiled tlie firſt Ppurchaſor (that is, he WH 
fiſt brought the eſtate into the Tamil Which at preſent oi it) 
the conqueror or engerer. "Which ſeems to be all that Was 
meant by the appellation Which was given to William che Nor- 
man, when his manner of aſcending 12 throne of England Was, 
in his own and his ſucceſſors” charters, and by the bitortan of 
the times, entitled conguagſtus, and himſelf conguagſtor or conqut- 

fitor®; fignifying, that he was the firſt of his family who acquired 
the crown of England, and from whom therefore all future claims 
by deſcent muſt be derived : though now, from our diſuſe of the 
feodal ſenſe of the word, together with the reflexion on his for- 
cible method of acquiſition, we are apt to annex the idea of vie- 
E ory to this name of congugſi or congufition ; a title which, how- 
ever juſt with regard to the crown, the conqueror never pretended 
with regard to the realm of England; nor, in fact, ever had. 


Tur difference in effect, between the acquiſition of an eſtate 
by deſcent and by purchaſe, conſiſts principally in theſe two 
points: 1. That by purchaſe the eſtate acquires a new inherit- 
able quality, and is deſcendible to the owner's blood ift general, 
and not the blood only of ſome particular anceſtor. For when 
a man takes an eſtate by purchaſe, he takes it not ut feudum Pa- 
ternum or naternum, which would deſcend only to the heirs by 

the father” sor the mother's ſide ; but he takes it ut feudum e an- 
liguum, as a feud of indefinite antiquity; whereby it 778519 
inheritable to his heirs general, firſt of the paternal, and then o 
the maternal line . 2. An eſtate taken by purchaſe will 155 
make the heir anſwerable for the acts of the anceſtor, as an eſtate 
by deſcent will. For, if the anceſtor by any deed, obligation, 
covenant, or the like, bindeth himſelf and his heirs, and dieth ; 
this deed, obligation, or covenant, ſhall be binding upon he | 
heir, ſo far forth only as he had any eſtate of Mbeidtales veſted 
in him (or in ſome other in truſt for him") by deſcent from that 
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anceſtor, ſufficient to anſwer the charge 3-ovhether ihe remains 
in poſſeſſion, or hath aliened it before action brought: which 
ſuthcient eſtate is in law, called 4% ; from the French word, 
ae, enough. Therefore if a man covenants, for himſelf and 
his heirs, to keep my houſe in repair, I can then (and then only) 
compel his heir to perform. this covenant, when he has an eſtate 
ſufficient for this purpoſe, or aſſets, by deſcent from the cove- 
nantor: for though the covenant deſcends to the heir, whether 
he, inherits any eſtate or no, it lies dormant, and is not Nn 
0. til, he has aſſets by deſcent“. 5 


"Taz rs is the lead figniGration of the ward perqui if 1110, or pur- 
chaſe; and in this ſenſe it includes the five following methods of 
acquiring a title to eſtates: 1. Eſcheat. 2. Occupancy. 3. Pre- 
ſcription. 4. Forfeiture. 5. Alienation. Of all theſe in their order. 


I. EscHEAT, we may remember“, was one of the fruits 
and conſequences of feodal tenure. The word itſelf is originally 
French or Norman“, in which language it ſignifies chance or ac- 
cident ; and with us denotes an obſtruction of the courſe of de- 
ſcent, and a conſequent determination of the tenure, by ſome 
unforeſeen contingency : in which caſe the land naturally reſults 


back, by a kind of reverſion, to the original e or lord of 
the feed. 


9 


3 therefore being a title frequently veſted 3 in :the lord 
by inheritance, as being the fruit of a ſigniory to which he was 
intitled by deſcent, (for which reaſon the lands eſcheating ſhall | 
attend the ſigniory, and be inheritable by ſuch only of bis heirs 
as are capable of inheriting the other*) it may ſeem in ſuch caſes 
to fall more properly under the former general head of acquiring 
title to eſtates, vig. by deſcent, (being veſted in him by act of 


* 1 1 p. Wa. 7 i * Eeber or r Aker formed fm the Teck ; 
t Stat. 3&4W.&M.c, "Fig eſcboir or &choir, to happen. 
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law, and not by his on act or agreement) chan under the pre. 
ſent, by purchaſe. But it muſt he remembered that, in order ta 
complete this title by eſeheat, it js heceſſary chat the lord perfortn' 
an act of his own, by entering on the lands and tenemefnits ſo eſo 
cheated, or ſuing out a writ , ęſtbeat er on failure of Which, 
or by doing any act that amounts to an implied waiver of his 


right, as by accepting homage or rent of a ſtranger who uſurps 
the poſſeſſion, his title by eſcheat is barredꝰ. It is therefore in 


ſome reſpect a title aequired by his own act, as well as by act or 
law. Indeed this may alſo be ſaid of deſcents themſelves, in 


which an entry or other ſeiſin is required, in order to make a 
complete title; and therefore this diſtribution by our legal wri- 


ters ſeems in this reſpect rather inaccurate: for, as eſcheats muſt 


follow the nature of the ſigniory to which they belong, they may 
veſt by either purchaſe or deſcent, according as the ſigniory is 


veſted. And, though ſir Edward Coke conſiders the lord by eſ- 
cheat as in ſome reſpects the aſſignee of the laſt tenant*, and 


therefore taking by purchaſe; yet, on the other hand, the lord 
is more frequently conſidered as being ultimus haeres, and there 


n ns by deſcent'1 in a kind of ae usted 21557 


* 


Tn F tw of ne is founded upon this fingle teas: 
that the blood of the perſon laſt ſeiſed in fee-ſimple is, by ſome 


means or other, utterly extin& and gone: and, fince none can 


inherit his eſtate but ſuch as are of his blood and conſanguinity, 
it follows as a regular conſequence, that when ſuch blood is air 
tinct, the inheritance itſelf muſt fail; the land muſt become 
what the feodal writers denominate feudum apertum; and muſt 


reſult back again to the lord of the fee, by Nn or wh. thoſe" | 


wings outs: 88 weren it was given. 
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Dy PREY, are frequently divided into thoſe PRI nun ; 
fanguinis and thoſe propter deliftum. tenentis'; the one ſort, if. the 


tenant dies without heirs ; ; the other, if his blood erg 


* i 
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But both theſe ſpecies may well be bomprehended under the firſt 
denominatian only; for he that ig attainted ſuffers an extinction 
of his ld, as well as he that dies without relations. The in- 


heritable quality is expunged in one inſtance, and expires in the 


other; or, as the doctrine of eſcheats is very fully expreſſed in 


Fleta*, * dominus capitalis Jeodi loco haeredis habetur, quoties oy 
1% dgfectum vel warten extinglitur Jan guis tenentis.” 

to It: O61 21 . 
ESO Ane * therdfote arifing merely upon the Atte of 
the blood, whereby the deſcent is impeded, their doctrine will 
be better illuſtrated by conſidering the ſeveral caſes wherein 
hereditary blood may be deficient,” than LY any other 90 


whatſoever. 


1, 2, 3. Tu E firſt three caſes, wherein inheritable blood is 
wanting, may be collected from the rules of deſcent laid down 
and explained in the preceding chapter, and therefore will need 

very little illuſtration or comment. Firſt, when the tenant dies 


without any relations on the part of any of his anceſtors : ſe- 
condly, when he dies without any relations on the part of thoſe 


anceſtors from whom his eſtate deſcended : thirdly, when he 
dies without any relations of the whole blood. In two of theſe 
caſes the blood of the firſt purchaſor is certainly, in the other it 
is probably, at an end ; and therefore in all of them the law di- 
rects, that the land ſhall eſcheat to the lord of the fee: for the 
lord would be manifeſtly prejudiced, if, contrary to the inherent 
condition tacitly annexed to all feuds, any perſon ſhould be ſuf- 
fered to ſucceed to fands, who is not of the blood of the firſt 


feudatory, to whom for his n merit the eſtate is ſuppoſed 
to have hoon granted. 


4. A MONSTER, Which hath not the ſhape of mankind, Sur 


in any part evidently bears the reſemblance of the brute creation, 


hath no inheritable blood, and cannot be heir to any land, albeit 
it be brought forth in marriage : but, although it hath deformity 
# £6: 


in 
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in any part of its body, vet if it hath human ſhape, it may be 
heir“, This i is. a, very antient rule in the law of England l; and 
it's reaſon is too obvious, apd too hacking, to bear a minute diſ- 
cuſſion. The Roman law, agrees with our own. in excluding ſuch 
births from ſucceſſions ® yet accounts them, however, children 
in ſome reſpects, where the parents, or at leaſt the father, could 
reap any advantage thereby (as the jus. trium liberorum, and the 
like) eſteeming them the misfortune, rather than the fault, of 
that parent. But our law will not admit a birth of this kind to 
be ſuch an iſſue, as ſhall intitle the huſband to be tenant. by the 
curteſy*; becauſe it js not capable of inheriting. And — Ft 


if there appears no other heir than ſuch eien e * 


land ſhall . to the lord. 


5. BASTARDS are incapable of being heirs. Baſtards, by 
our law, are ſuch children as are not born either in lawful wed- 
lock, or within a competent time after it's determination i. Such 
are held to be nullius flii, the ſons of nobody; for the maxim 
of law is, gui ex damnato coitu naſcuntur, inter liberos non comp 
tantur u. Being thus the ſons of nobody, they have no dlond.in 
them, at leaſt no inheritable blood ; conſequently, none of the 
blood of the firſt purchaſor : and therefore, if there be no other 


_ claimant than ſuch illegitimate children, the land ſhall eſcheat to 


the lord“. The civil law differs from ours in this point, and al- 
lows a baſtard to ſucceed to an inheritance, if after it 's bicth the 
mother was married to the father“: and alſo, if the father had 
no lawful wife or child, then, even if the concubine was never 
married to the father, yet ſhe and her baſtard ſon were admitted 
each to one twelfth of the inheritance ?: and a en was 1 
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wiſe capable of ſucceeding to the whole of his mother's eſtate, 
although ſhe was never married; the mother being ſufficiently 
certain, though the father is not d. But our law, in favour of 
"WO is much. leſs indulgent to baſtards. 


| Tun ER 1 is indeed one ;nflunce; in which our law has ſhewn 
them ſome little regard; and that is uſually termed the caſe of 
baſtard eignè and mulier puiſnt. This happens when a man has a 
baſtard ſon, and afterwards marries the mother, and by her has 
a legitimate ſon, who in the language of the law is called a mu- 
lier, or, as Glanvil" expreſſes it in his Latin, films mulieratus; the 
woman before marriage being concubina, and afterwards muher. 
Now here the eldeſt ſon is baſtard, or baftard eignè; and the 
younger ſon is legitimate, or mulier puiſn?. If then the father 
dies, and the baſtard eignd enters upon his land, and enjoys it to 
his death, and dies ſeiſed thereof, whereby the inheritance de- 
ſcends to his iſſue ; in this caſe the muler puiſuò, and all other 
heirs, (though minors, feme-coverts, or under any incapacity 
whatſoever) are totally barred of their right*. And this, 1. As 
a puniſhment on the ulier for his negligence, in not entering 
during the baſtard's life, and evicting him. 2. Becauſe the law | 
will not ſuffer a man to be baſtardized after his death, who en- 
tered as heir and died ſeiſed, and fo paſſed for legitimate in his 
lifetime. 3. Becauſe the canon law (following the civil) did al- 
low ſuch 4aftard eignè to be legitimate, on the ſubſequent mar- 

riage of his mother: and therefore the laws of England (though 
they would not admit either the civil or canon law to rule the in- 
heritances of this kingdom, yet) paid ſuch a regard to a perſon 
thus peculiarly circumſtanced, that, after the land had deſcended 
to his iſſue, they would not unravel the matter again, and ſuffer 
his eſtate to be ſhaken. But this indulgence was ſhewn to no 
other kind of baſtard ; for, if the mother was never married to 
the father, ſuch baſtard could have no colourable title at all*. 


2 Cod. 6.57.5. Lit. 9. 399. Co. Litt, 244. 
1 | t Litt. F. 400. 
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As baſtards cannot be heirs themſelves, ſo neither can they 
have any heirs but thoſe of their own bodies. For, as all colla- 
teral kindred conſiſts in being derived from the ſame common an- 
ceſtor, and as a baſtard. has no legal anceſtors, he can have no 
collateral kindred; and, conſequently, can have no legal heirs, 
but ſuch as claim by a lineal deſcent from himſelf. And there- 
fore if a baſtard purchaſes land, and dies ſeiſed thereof without 
iſſue, and inteſtate, the land ſhall eſcheat to the lord of the fee ®. 


6. ALIENS alſo are incapable of taking by deſcent, or in- 
heriting“: for they are not allowed to have any inheritable blood 
in them; rather indeed upon a principle of national or civil po- 

licy, than upon reaſons ſtrictly feodal. Though, if lands had 

been ſuffered to fall into their hands who owe no allegiance to 
the crown of England, the defign of introducing our feuds, the 
defence of the kingdom, would have been defeated. Wherefore 


if a man. leaves no other relations but aliens, his land ſhall eſcheat 
to the lord. 


As aliens cannot inherit, ſo far they are on a level with baſ- 
tards; but, as they are alſo diſabled to hold by purchaſe *, they 
are under ſtill greater diſabilities. And, as they can neither hold 
by purchaſe, nor by inheritance, it is almoſt ſuperfluous to ſay 
that they can have no heirs, ſince they can have nothing for an 


heir to inherit; but ſo it is expreſſly holden ?, beraule they have 
not in them any inheritable blood. 


Any farther, if an alien be made a denizen by the king's 
letters patent, and then purchaſes lands, (which the law allows 
ſuch a one to do) his ſon, born before his denization, ſhall not 
(by the common law) inherit thoſe lands; but a ſon born after- 
wards may, even though his elder-brother be living ; for the fa- 
ther, before denization, had no inheritable blood to communicate 


« Bract. J. . c. 7, Co. Litt. 244. „„ 
OOo, Litt, 34. id. 1 Lev. 59. 
Vol. II. 1 to 
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to his eldeſt ſon; but by denization it acquires an hereditary 
quality, which will be tranſmitted, to his; ſubſequent poſterity. 
Yet, if he had been naturalized by act of parliament, ſuch eldeſt 
ſon might then have inherited; for that cancels all defects, and 
is allowed to have a retroſpective energy, which ſimple deniza- 
tion has not“. 51g 
SIR Edward Coke * alſo holds, that if an alien cometh into 
| England, and there hath iſſue two ſons, who are thereby natural 
born ſubjects; and one of them purchaſes land, and dies; yet 
neither of theſe brethren. can be heir to the other. For. the com- 
mune vinculum, or common ſtock. of their conſanguinity, is the 
father; and, as he had no inheritable blood in him, he could 
communicate none to his ſons; and, when the ſons can by no poſ- 
ſibility be heirs to the father, the one of them ſhall not be heir 
to the other. And this opinion of his ſeems founded upon ſolid 
principles of the antient law; not only from the rule before 
cited, that ceftuy, que doit inheriter al pere, doit inberiter al fits ; 
but alſo becauſe we have ſeen that the only feodal foundation, 
upon which newly purchaſed land can poſſibly deſcend to a bro- 
ther, is the ſuppoſition and fiction of law, that it deſcended from 
ſome one of his anceſtors: but in this caſe as the immediate an- 
ceſtor was an alien, from whom it could by no poſſibility deſcend, 
this ſhould deſtroy the ſuppoſition, and impede the deſcent, and 
the land ſhould be inherited ut feudum ſtricte novum; that is, by 
none but the lineal deſcendants of the purchaſing, brother; and, 
on failure of them, ſhould eſcheat to the lord of the fee... But 
this opinion hath been ſince overruled © : and it is now held for 
law, that the ſons of an alien, born here, may inherit to each 
other. And reaſonably enough upon the, whole: for, as (in 
common purchaſes) the whole of the ſuppoſed deſcent "ol in- 
definite anceſtors is but fictitious, the law may as well ſuppoſe 
the Anne anceſtor as ſuppoſe the requiſite Aer 55 
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all perſons, being natural-born ſubjects of the king, may inherit 
and make their titles by deſcent from any of their anceſtors lineal 
or collateral; although their father, or mother, or other anceſtor, 
by, from, through, or under whom they derive their pedigrees, 
were born out of the king's allegiance. But inconveniences were 
afterwards apprehended, in caſe perſons ſhould thereby gain a 
future capacity to inherit, who did not exiſt at the death of the 
perſon laſt ſeiſed. As, if Francis the elder brother of John Stiles 
be an alien, and Oliver the younger be a natural- born ſubject, upon 
John's death without iſſue his lands will deſcend to Oliver the 
younger brother: now, if afterwards Francis hath a child, it 
was feared that, under the ſtatute of king William, this new- 
born child might defeat the eſtate of his uncle Oliver. Where- 
fore it is provided, by the ſtatute 25 Geo. II. c. 39. that no right 
of inheritance ſhall accrue by virtue of the former ſtatute to any 
perſons whatſoever, unleſs they are in being and capable to take 
as heirs at the death of the perſon laſt ſeiſed :---with an excep- 
tion however to the caſe, where lands ſhall deſcend to the daugh- 
ter of an alien; which daughter ſhall refign ſuch inheritance to 
her after-born brother, or divide it with her after-born fiſters, 
according to the uſual rule * of deſcents by the common 1 8 


7. B attainder alſo, for treaſon or other pdt; the blood of 


the perſon attainted is ſo corrupted, as to be rendered no b x0 
Fünen 


| 61 EAT care muſt be taken to diſtinguiſh between forfeiture 
of lands to the King, and this ſpecies of eſcheat to the lord; 
which, by reaſon of their ſimilitude in ſome circumſtances, and 
"becauſe the crown is very frequently the immediate lord of the 
fee and therefore entitled to both, have been often confounded 
together. Forfeiture of lands, and of whatever elſe the offender _ 
poſſeſſed, was the doctrine of the old Saxon law*, as a part of 


_ * See pag. 208 and 214. — * LL, Aelfred. c. 4. LL. 2 54. 
IE 2 | puniſhment 
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puniſhment for the offence; and does not at all relate to the feo- 
dal ſyſtem, nor is the conſequenco of any ſigniory or lordſhip pa- 
ramount i: but, being a pterogatiye veſted in the crown, was 
neither ſuperſeded nor diminiſhed by the introduction of the Nor- 
man tenures; a fruit and conſequence of which eſcheat muſt un- 
doubtedly be reckoned. Eſcheat therefore operates in ſubordi- 
nation to this more antient and ſuperior law of forfeiture. 
-T n x doctrine of eſcheat upon attainder, taken ſingly, is this: 
that the blood of the tenant, | by the commiſſion of any felony, 
(under which denomination all treaſons were formerly comprized *) 
is corrupted and ſtained, and the original donation of the feud is 
thereby determined, it being always granted to the vaſal on the 
implied condition of dum bene. ſe gefſerit, Upon the thorough 
demonſtration of which guilt, by legal attainder, the feodal co- 
venant and mutual bond of fealty are held to be broken, the eſtate 
inſtantly falls back from the offender to the lord of the fee, and 
the inheritable quality of his blood is extinguiſhed and blotted 
out for ever. In this fituation the law of feodal eſcheat was 
brought into England at the conqueſt; and in general ſuperadded 
to the antient law ef forfeiture. In conſequence of which cor- 
ruption and extinction of hereditary blood, the land of all felons 
would immediately reveſt in the lord, but that the ſuperior law 
of forfeiture intervenes, and intercepts it in it's. paſſage ; in caſe 
of treaſon, for ever; in caſe of other felony, for only a year and 
a day, after which time it goes to the lord in a regular courſe of 
eſcheat ®, as it would have done to the heir of the felon in caſe. 
the feodal tenures had never been introduced. And that this is 
the true operation and genuine hiſtory of eſcheats will moſt;eyi=. 
dently appear from this incident to gavelkind lands, (which ſeem 
to be the old Saxon tenure) that they are in no caſe ſubject 
to eſcheat for felony, though they are liable to forfeiture. for 
treaſon '. 
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* A dies of Wu nde * bet all ads of in- 


heritance immediately reueſting im the lord, the wife of the felon - 


was liable to loſe her dower, till the ſtatute 1 Edw. VI. c. 12. 
enacted, that albeit any perſon be attainted of miſprifion of tre- 
ſon, murder, or felony, yet his wife ſhall enjoy her dower. But 
ſhe has not this indulgence where the antient law of forfeiture 


operates, for it is expreſſly provided by the ſtatute 5 & 6 Edw. VI. 


c. 11. that the wife of one attaint of * treaſon thall not ve 
endowed at all. l. I | [+ 151 


Hir ERTO we have FRY ahn of eſtates veſted i in ha of 
fender, at the time of his offence or attainder.. And here the 
law. of forfeiture ſtops ; but the law of eſcheat purſues the mat- 


ter ſtill farther. For, the blood of the tenant being utterly cor- 


— 


rupted and extinguiſhed; it follows, not only that all he now has 
ſhould eſcheat from him, but alſo that he ſhould be incapable of 
inheriting any thing for the future. This may farther illuſtrate | 


the diſtinction between forfeiture and eſcheat. If therefore a fa- 


ther be ſeiſed in fee, and the ſon commits treaſon and is attainted, 


and then the father dies: here the land ſhall eſcheat to the lord; 
becauſe the ſon, by the corruption of his blood, is incapable to 
be heir, and there can be no other heir during his life: but no- 


thing ſhall be forfeited to the king, for the ſon never had any in- 


tereſt in the lands to forfeit*. In this caſe the eſcheat operates, 
and not the forfeiture; but in the following inſtance the forfeit- 
ure works, and not the eſcheat. As where a new felony is crea- 


ted by act of parliament, and it is provided (as is frequently the 
caſe) that it ſhall not extend to corruption of blood: here the 


lands of the felon ſhall not eſcheat to the lord, but yet the pro- 


fits of oy mall bo forfeited to the way ſo inen as the offender = 


lives l. 


THERE is yet a farther conſequence of the corruption and 
extinction of Neuen blood, which is this: that the perſon 
* * Litt. 13. | 3 Inſt. 47. : 
3. attainted 
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attainted ſhall not only be incapable himſelf of inheriting, or 
tranſmitting his own property by heirſhip, but ſhall alſo obſtruct 
the deſcent of lands or tenements to his poſterity, in all caſes 
where they are obliged to derive their title throbgh him from 
uy remoter anceſtor. The chanel, which conveyed the heredi- 

tary blood from his anceſtors to him, 1s not only exhauſted for 
the preſent, but totally dammed up and rendered impervious for 
the future. This is a refinement upon the antient law of feuds, 
which allowed that the grandſon might beheir to his grandfather, 
though the ſon in the intermediate generation was guilty of fe- 
lony x. But, by the law of England, a man's blood is ſo uni- 
verſally corrupted by attainder, that his ſons can neither inherit 


to him nor to any other LCENTOr at _ on the part of their 
ne father. (194 


Tuts corruption of blood cannot be abſolutely removed but 
by authority of parliament. The king may excuſe the public 
puniſhment of an offender ; but cannot aboliſh the private right, 
which has accrued or may accrue to individuals as a conſequence 
of the criminal's attainder. He may remit a forfeiture, in which 
the intereſt of the crown is alone concerned: but he cannot wipe 
away the corruption of blood; for therein a third perſon hath an 
intereſt, the lord who claims by eſcheat. If therefore a man hath 
a ſon, and is attainted, and afterwards pardoned by the king; 
this ſon can never inherit to his father, or father's anceſtors; 
becauſe his paternal blood, being once thoroughly corrupted by 
His father's attainder, muſt continue ſo : but if the fon had been 
born after the pardon, he might inherit ; becauſe by the pardon 


the father 1s made a new man, and may convey new inheritable 
blood to his Aker born children. irt cr 


HEREIN there is however a difference between aliens and 
perſons attainted. Of aliens, who could never by any poſſibility 
be heirs, the law takes no notice: and therefore we have ſeen, 


m Van Leeuwen 12 2 , bid 392. 


„ee Lit, 391. 


that 
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that an alien elder brother ſhall not impede the deſcent; to a na- 
tural-born younger, resten Bui in attainders it is otherwiſe: for 
if a man hath iſſue a ſon, and 1s, attainted, and afterwards par- 
doned, and then hath iſfue a ſecond. ſon, and dies; here the cor- 
ruption of blood is not removed from the eldeſt, and therefore | 
he cannot be heir: neither can the youngeſt be heir, for he hath 
an elder brother living, of whom the law takes notice, as he 
once had a poſſibility of being heir ; and therefore the younger 
brother ſhall not inherit, but the land ſhall eſcheat to the lord: 

though, had the elder died without iſſue in the life of the father, 
the younger ſon born after the pardon might well have inherited, 

for he hath no corruption of blood v. So if a man hath iſſue two 
ſons, and the elder in the lifetime of the father hath iſſue, and 
then is attainted and executed, and afterwards the father dies, 
the lands of the father ſhall not deſcend to the younger ſon: for 
the iſſue of the elder, which had once a poſſibility to inherit, 
ſhall impede the deſcent to the younger, and the land ſhall eſcheat 
to the lord 3. Sir Edward Coke in this caſe allows *, that if the 
anceſtor be attainted, his ſons born before the attainder may be 
heirs to each other; and diſtinguiſhes it from the caſe of the 
ſons of an alien, becauſe in this caſe the blood was inheritable 
when imparted to them from the father: but he makes a doubt 
(upon the ſame principles, which are now overruled*) whether 
ſons, born after the attainder, can inherit to each other ; for they 
never had any inheritable blood in them. 


Uron the whole it appears, that a perſon attainted i is neither 
allowed to retain his former eſtate, nor to inherit any future one, 
nor to tranſmit any inheritance to his iſſue, either immediately 
from himſelf, or mediately through himſelf from any remoter 
anceſtor ; for his inheritable blood, which is neceſſary either to 
hold, to take, or to tranſmit any feodal property, is blotted out, 
corrupted, and extinguiſhed for ever: the conſequence of which 
is, that eſtates, thus impedcd in their deſcent, reſult back. and 
eſcheat to the lord. | 

Co. Litt. 8. | Co. Ent.” 8. | | 
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"Tata corruption « of (OBE hs thus ariſing; from pls] principles, 


1 5 perhaps extended farther than even thoſe principles will war- 
rant, has been long looked upon as a peculiar hardſhip: be- 
cauſe, the oppreſſive parts of the feodal tenures being now in 


general aboliſhed, it ſeems unreaſonable to reſerve one of their 


moſt inequitable conſequences; namely, that the children ſhould 
not only be reduced to preſent poverty, (which, however ſevere, 
is ſufficiently juſtified upon reaſons of public policy) but alſo be 


laid under future difficulties of inheritance, on account of the 


guilt of their anceſtors. And therefore in moſt (if not all) of 
the new felonies, created by parliament ſince the reign of Henry 


the eighth, it is declared that they ſhall not extend to any cor- 


ruption of blood: and by the ſtatute 7 Ann. c. 21. (the opera- 
tion of which is poſtponed by the ſtatute 17 Geo. II. c. 39.) 
it is enacted, that, after the death of the late pretender, and his 
ſons, no attainder for treaſon ſhall extend to the diſinheriting 
any heir, nor the prejudice of any perſon, other than the offender 
himſelf: which proviſions have indeed carried the remedy far- 
ther, than was required by the hardſhip above complained of; 
which is only the future obſtruction of deſcents, where the 


pedigree happens to be deduced through the blood of an at- 
tainted anceſtor. 


Brrokr I conclude this head, of eſcheat, 1 muſt mention 
one ſingular inſtance in which lands held in fee· ſimple are not 
liable to eſcheat to the lord, even when their owner is no more, 
and hath left no heirs to inherit them. And this is the caſe of a 
corporation: for if that comes by any accident to be diſlolyed, 
the donor or his heirs ſhall have the land again in reverſion, and 
not the lord by eſcheat: which is perhaps the only inſtance where 
a reverſion can. be expectant on a grant in fee- ſimple abſolute. 


But the law, we are told*, doth tacitly annex a condition to 


every ſuch gift or grant, that if the corporation be diffolved, the 
donor or grantor ſhall re-enter; for the cauſe of the gift or grant 


Co. Litt. 13. 


faileth. 
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faileth. This is indeed founded upon the ſelf-ſame principle as 
the law of eſcheat ; the heirs of the donor being only ſubſtituted 
inſtead of the chief lord of the fee: which was formerly very 
frequently the caſe in ſubinfendations, or alienations of lands by a 
vaſal to be holden as of himſelf ; till that practice was reſtrained 
by the ſtatute of quia emptores, 18 Edw. I. ſt. 1. to which this 
very ſingular inſtance till in ſome degree remains an exception. 


THERE is one more incapacity of taking by deſcent, which, 
not being productive of any eſcheat, is not properly reducible to 
this head, and yet muſt not be paſſed over in filence. It is enacted 
by the ſtatute 11 & 12 Will. III. c. 4. that every papiſt who ſhall 
not abjure the errors of his religion by taking the oaths to the 
government, and making the declaration againſt tranſubſtantia- 
tion, within ſix months after he has attained the age of eighteen 


years, ſhall be incapable of inheriting, or taking, by deſcent as 


well as purchaſe, any real eſtates whatſoever ; and his next of 
kin, being a proteſtant, ſhall hold them to his own uſe till ſuch 


time as he complies with the terms impoſed by the act. This in- 


capacity is merely perſonal ; it affects himſelf only, and does not 
deſtroy the inheritable quality of his blood, ſo as to impede the 


deſcent to others of his kindred. In like manner as, even in the 


times of popery, one who entered into religion and became a 
monk profeſſed was incapable of inheriting lands, both in our 
own © and the feodal law ; eo quod defiit eſſe miles ſecult gui fattus 
et miles Chrifti ; nec beneficium pertinet ad eum qui non debet gerere 
officium", But yet he was accounted only civiliter mortuus; he did 
not impede. the deſcent to others, but the next heir was entitled 
to > his or his anceſtor” J eſtate. CEE 
üer are the ſeveral deficiencies of hereditary blood, recog- 
_ nized by the law of England; which, ſo often as they 19 
org lands to eſcheat to the original proprietary or lord. 
= Go. Litt. 132, | w | 2 Feud. 21. 
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Or TITLE By OCCUPA * v. 


Oecvr UPANCY is the ate: poſſellon of thoſe Re 

which before belonged to nobody. This, as we have ſeen?; 
is the true ground and foundation of all property, or of holding 
thoſe things in ſeveralty, which by the law of nature, unqualified 
by that of ſociety, were common to all mankind. . But, when 
once it was agreed that every thing capable of ownerſhip ſhould 
have an owner, natural reaſon ſuggeſted, that he who could furſt 
declare his intention of appropriating any thing to his own uſe, 
and, in conſequence of ſuch intention, actually took it into poſ- 
ſeſſion, ſhould thereby gain the abſolute property of it; accord- 
ing to that rule of the law of nations, recognized by the laws of 
er 10 , gued nullius tha „id ratione naturali nge r cunceditur. 


i} 2117 if 


a 


Tuts right of occupancy, ſo far as it concerns realproperty, 
(bo of perſonal chattels I am not in this place to ſpeak) hath 
been confined by the laws of England within a very narrow com- 
Paſs; ; and was extended only to a ſingle inſtance: namely, where 
a man was tenant pur auter vie, or had an eftate grantedqto him- 
elf only (without mentioning his heirs) for the life of another 
man, and died during the life of cgtuy gue vie, or him by whoſe 
life it was holden: in this caſe he, that could firſt enter on the 


land, might lawfully retain the poſſeſſion ſo long as een vie 
lived, by right of occupancy *. 


à See pag. 3 & 8. | Co. Litt. 41. 
H. 41. 1.3. 


Tu Is 
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THis ſeems to have been recurring to firſt principles, and 
calling in the law of nature to aſcertain the property of the land, 
when left without a legal owner. For it did not revert to the 
grantor ; who had parted with all his intereſt, ſo long as cęfuy 
que vie lived: it did not eſcheat to the lord of the fee; for all 
eſcheats muſt be of the abſolute entire fee, and not of any par- 
ticular eſtate carved out of it; much leſs of ſo minute a . 

as this: it did not belong to the grantee; for he was dead: 
did not deſcend to his heirs; for there were no words of e 
ance in the grant: nor could it veſt in his executors; for no 
executors could ſucceed to a freehold. Belonging therefore to 
nobody, like the haereditas jacens of the Romans, the law left 
it open to be ſeiſed and appropriated by the firſt perſon that could 
enter upon it, during the life of ceffuy que vie, under the name 
of an occupant. But there was no right of occupancy allawed, 
where the king had the reverſion of the lands ; for the en en 
hath an equal right with any other man to enter upon the vacant 
poſſeſſion, and where the king's title and a ſubject's concur, thge 
king's ſhall be always preferred: againſt the king therefore there 
could be no prior occupant, becauſe nullum tempus occurrit regi * 
And, even in the caſe of a ſubject, had the eſtate pur auter vie 
been granted to a man and bis heirs during the life of cgſtuy que 
vie, there the heir might, and ſtil} may, enter and hold poſleſ- 
ſion, and is called in law a ſpecial accupant ; as having a ſpecial 
excluſive right, by the terms of the original grant, to enter upon 
and- occupy: this haereditas jacens, during the reſidue of the eſtate 
granted : though ſome have thought him ſo called with no very 
great ptopriety ; and that ſuch eſtate is rather a deſcendible 
freehold: But the title of common occupancy is now reduced 
almoſt to nothing by two ſtatutes; the one, 29 Car. II. c. 3. 
which enacts, that where there is no ſpecial. occupant, in whom 
the eſtate may veſt, the tenant pur auter vie may deviſe it by 
will, or it ſhall go to the executors and be aſſets in their hands 
for payment of debts: i the other that of 14 Geo. II. c. 20. which 


s Ibid. 5 e Vaugh, 201. ö 
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enacts, that it ſhall veſt not only in the executors, but, in caſe 
the tenant dies inteſtate, cpr fen vue rü e and Sa a 


eorſe of Giſtribution like = chitten intereſt.” 
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BN tele two atutes che ele of common beveipancy: is utterly | 


extinct and aboliſhed: though that of Jþecial occupancy, by the 


heir at law, continues to this day; ſuch heir being held to ſuc- 
ceed to the anceſtor's eſtate, not by deſcent, for then he muſt 

take an eſtate of inheritance, but as an occupant, ſ] pecially marked 
out and appointed by the original grant. The doctrine of com- 
mon occupancy may however be uſefully remembered on the fol- 
lowing account, among others: that, as by the common law no 
occupancy could be of incorporeal hereditaments, as of rents, 
tithes, advowſons, commons, or the like*, (becauſe, with reſpect 
to them, there could be no actual entry made, or corporal ſeiſin 
had; and therefore by the death of the grantee pur auter vie a 
grant of ſuch hereditaments was entirely determined ) fo now, 
I apprehend, notwithſtanding theſe ſtatutes, ſuch grant would be 
determined likewiſe ; and the hereditaments would not be devi- 
ſable, nor veſt in the executors, nor go in a courſe of diſtribution, 
For the ſtatutes muſt not be conſtrued ſo as to create any new 
eſtate, or to keep that alive which by the common law was deter- 
mined, and thereby to defer the grantor's reverſion ; but merely 


to diſpoſe of an intereſt in being, to which by law there was no 
owner, and which therefore was left open to the firſt occupant. 


When there is a reſidue left, the ſtatutes give it to the executors 
and adminiſtrators, inſtead of the firſt occupant z but they will 
not create a reſidue, on purpoſe to give it to either. They only 


meant to provide an appointed inſtead of a caſual, a certain in- 


ſtead of an uncertain, owner, of lands which before were mos 
body's; and thereby to ſupply this caſus omiſſus, and render the 
diſpofition' of law in all reſpects entirely uniform: this being the 


only inſtance wherein a title to a real eſtate could ever be ao- 


eres by ee 
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"Ivo bi 1 1 ah only; ipſtance; for I ahink; thera con. be 
no other caſe deviſed, wherein; there is not ſome. owner, of the 
land appointed by the law. In the caſe of a ſole corporation, as 


a parſon of a church, when he dies or reſigns, though there is no 
actual owner of the land till a ſucceſſor be appointed, yet there 
is a egal, potential ownerſhip, ſubſiſting in contemplation of law; 
and when the ſucceſſor is appointed, his appointment ſhall have 
a retroſpect and relation backwards, ſo as to entitle; him to all 
the profits from the inſtant that the vacancy commenced. And, 
in all other inſtances, when the tenant dies inteſtate, and no other 
owner of the lands is to be found in the common courſe of de- 
ſcents, there the law veſts an ownerſhip i in the king. or in 8 
e lord of the fee, by eſcheat. | | 


80 alſo i in a ſome caſes, whary the laws af other nations give a a 
right by occupancy, as in lands newly created, by the riſing, of 
an ifland in a river, or by the alluvion or dereliction of the ſea ; 
in theſe inſtances the law of England aſſigns them an immediate 
owner. For Bracton tells usb, that if an iſland ariſe in the middle 
of a river, it belongs in common to thoſe who have lands on 
each ſide thereof; but if it be nearer to one bank than the other, 
it belongs only to him who is proprietor of the neareſt ſhore, : 
which is agreeable to, and probably copied from, the civil lad. 
Vet this ſeems only to be reaſonable, where the ſoil of the river 
is equally divided between the owners of the oppoſite ſhores: for 
if the whole ſoil is the freehold of any one man, as it muſt be 
whenever a ſeveral fiſhery is claimed, there it ſeems juſt (and 4@ 
is thei ſual practice) that the eyotts or little iſlands, ariſing in any 
part of the river, ſhall be the property of him who owneth the piſþ 
cary and the ſoil. However, in caſe a new iſland riſe in the /e, 
though the civil law gives it to the firſt occupant!, yet ours gives it 
to the king. And as to lands gained from the bes, either hx it 
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vion, by the waſhing up of ſand and earth, ſo as in time to make 
terra firma; or by dereliction, as when the Thi ſhrinks back below 
the uſual watermark ; in theſe caſes the law is held to be, that if 
this gain be by little and little, by ſmall and imperceptible degrees, 
it ſhall go to the owner of the land adjoining". For de mimimis 
non Curat lex: and, beſides, theſe owners being often loſers by 
the breaking in of the fea, or at charges to keep it out, this 
poſſible gain is therefore a reciprocal conſideration for ſuch poſ- 
ſible charge or lofs. But, if the alluvion or dereliction be fud- 
den and conſiderable, in this caſe it belongs to the king ; for, as 
the king is lord of the ſea, and ſo owner of the foil while it is 
covered with water, it is but reaſonable he ſhould have the ſoil, 

when the water has left it dry e. 80 that the quantity of ground 
gained, and the time during which it is gaining, are what make 
it either the king” s, or the ſubject s property. In the ſame man- 
ner if a river, running between two lordſhips, by degrees gains 
upon the one, and thereby leaves the other dry; the owner who 
loſes his ground thus imperceptibly has no remedy: but if the 
courſe of the river be changed by a ſudden and violent flood; or 
other hafty means, and thereby a man loſes his ground, he ſhifl 
have what the river has left in any other place, as a recompenſe 
for this ſudden loſs . And this law of afluvions and derelictions, 
N with regard to rivers, is nearly the ſame in the imperial law 4; 

from whence indeed thoſe our determinations ſeem to have been 
Aran and adopted: but we ourſelves, as iſlanders; have applied 
them to marie inereaſes; and have given our ſovereign the pre- 
rogative he enjoys, as well upon the particular reaſons before- 
mentioned, as upon this other general ground of prerogative, 
which was formerly remarked”, that whatever mou no other 


owner is veſted by law in the king. obe Kogan 
2 i eee eee Sans 0 
TR. al. Abr. 170. 3 . 419 ink. 2. 1 20, 2 2223, 21, 
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X that by pre/cripion; as when a man can ſhew no other 
title to what he claims, than that he, and thoſe under whom he 
claims, have immemorially uſed to enjoy it. Concerning cuſtoms, 
or immemorial uſages, in general, with the ſeveral requiſites and 
rules to be obſerved, in order to prove their exiſtence and vali- 
dity, we enquired at large in the preceding part of theſe com- 
mentaries . At preſent therefore I ſhall only, firſt, diſtinguiſh 
between cu/tom, ſtrictly taken, and preſcription ; and then ſhew, 
what fort of Wing; r be preſcribed for. | 


1 
14 ! $5 


An D, 6ſt, the diſtin&ion between cuſtom and beeferghidn is 
Fray that cuſtom is properly a /ocal uſage, and not annexed to 
any perſon; ſuch as, a cuſtom in the manor of Dale that 1915 
ſhall deſcend to the youngeſt ſon; preſcription is merely a perſonal 

uſage; as, that Sempronius, and his anceſtors, or thoſe whoſe eſtate 
he hath, have uſed time out of mind to have ſuch an advantage 
or privilegeb. As for example: if there be a uſage in the pariſh of 
Dale, that all the inhabitants of that pariſh may dance on a cer- 
tain cloſe, at all times, for their recreation; (Which i is held © to 
be a lawful uſage) this is ſtrictly a cuſtom, for it is applied to 
the place in general, and not to any particular perſonse but " the 

» See Vol. I. pag. 75, Ce. Lev. 176. 

Þ Co. Litt. 113. 
tenant, 
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tenant, who is ſeiſed of the manor of Dale in fee, alleges that 


he and his anceſtors, or all thoſe whoſe eſtate he hath in the ſaid 
manor, have uſed time out of mind to have common of paſture 


in ſuch a cloſe, this is properly called a preſcription ; for this is 


a uſage annexed to the perſon of the owner of this eſtate. All 
preſcription muſt be either in a man and his anceſtors, or in a 
man and thoſe whoſe eſtate he hath*; which laſt is called pre- 
ſeribing in a que Hate. And formerly a man might, by the com- 


mon law, have preſcribed for a right which had been enjoyed by 


his anceſtors or predeceſſors at any diſtance of time, though his 
or their enjoyment of it had been ſuſpended * for an indefinite 
ſeries of years. But by the ſtatute of limitations, 32 Hen. VIII. 
c. 2. it is enacted, that no perſon ſhall make any preſcription by 


the ſeifin or poſſeſſion of his anceſtor or predeceſſor, unleſs ſuch 
ſeiſin or poſſeſſion hath been within threeſcore years next before 
ſuch preſcription made — 


S8 re oN DL, as to us fvennt ſpecies of things which may, 
or may not, be preſcribed for: we may in the firſt place, obſerve, 
that nothing but incorporeal hereditaments can be claimed by 
preſcription ; as a right of way, a common, &c; but that no 
preſcription can give a title to lands, and other corporeal ſub- 
ſtances, of which more certain evidence may be had®. For no 
man can be ſaid to preſcribe, that he and his anceſtors have 


immemorially uſed to hold the caſtle of Arundel: for this is 
clearly another ſort of title; a title by corporal ſeiſin and in- 


heritance, which is more permanent, and therefore more capable 


of proof, than that of preſcription. But, as to a right of way, a 


common, or the like, a man may be allowed to preferibè; for of 
theſe there is no corporal ſeiſin, the enjoyment will be frequently 
by intervals, and therefore the right to enjoy them can depend 
on D elle but immemorial uſage. 2. A preſcription muſt 


4 Rep. 32, ieee uſucapio ; (Ei 41.3. 3.) fo called, becauſe 

e Co. Litt. 113. a man, that gains a title by preicxiption, 

This title, of preſcription, was well may be ſaid uſu rem capere. 6 
known in the Roman law by the name of E Dr & St, dial. 1. c. 8. Finch. 132. 


175 always 


Ch. 17. of THLNGs. 265 

always be laid in him that is tenant of the fee. A tenant for life, 
for years, at will, or a copyholder, cannot preſcribe, by. reaſon 
of the imbecillity of their elkates“ y N For, as preſcription i is uſage 
beyond time of memory, it is ablurd that they ſhould pretend to 
preſcribe, whoſe eſtates commenced within the remembrance of 
man. And therefore the copyholder muſt preferibe under cover 
of his lord's eftate, and the tenant for life under cover of the te- 
nant in fee-fimple. As, if tenant for life of a manor would pre- 
fcribe for a right of common as appurtenant to the ſame, he muſt 
preſcribe under cover of the tenant in fee-ſimple ; and muſt plead, 
that John Stiles and his anceſtors had immemorially 2 to have 
this right of common, appurtenant to the faid manor, and that 
John Stiles demiſed the faid manor, with it's appurtenances, to 
him the faid' tenant for life. 3. A preſcription. cannot be for : a 
thing which cannot be raiſed by grant. For the law allows pre- 

ſeription only in ſupply of the Ioſs of a grant, and therefore every 
preſcription prefuppoſes a grant to have exiſted. Thus a lord of 
a manor cannot preſcribe to raiſe a tax or toll upon ſtrangers; ; for, 
as ſuch claim could never have been good by any grant, it ſhall 
not be good by preſcription *. 4. A fourth rule is, that what is 
to arife by matter of record cannot be preſcribed for, but muſt 
be claimed by rant, entered on record; fuch as, for inſtance; 
the royal ih riſes of deodands, felons* goods, and the like, 
These x not being forfeited till the matter on which they ariſe 1s 
found by the inquiſition of a jury, and ſo made a matter of re- 
cord; the forfeiture itſelf cannot be claimed by any inferior title; 
But the franchiſes of treaſure-trove, waifs, eſtrays, and the like; 
may, be claimed by preſcription ; for they ariſe from private con- 
tingencies, and not from any matter of record *. 5. Among 
things incorporeal, which may be claimed by preſcription, a diſ- 
tinction muſt be made with regard to the manner of preſcribing; 
that is, whether a man ſhall preſcribe in a gue eſtate, or in himſelf 
and his anceſtors. For, if a man preſcribes in a gue Mate, (that 
is, in himſelf and thoſe whoſe eſtate he holds) r is n 


15 4 31, 34. & Co. Litt. 114. | 
Venn $67. | | | 
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able by this preſcription, but ſuch things as are incident, appen- 
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dant, or appurtenant to lands; for it would be abſurd to claim 
any thing as the conſequence, or appendix, of an eſtate, with 
which the thing claimed has no connexion : but, if he preſcribes 
in himſelf and his anceſtors, he may preſcribe for any thing what- 
ſoever that lies in grant; not only, things that are appurtenant, 
but alſo ſuch as may be in groſs'. Therefore a man may preſcribe, 
th at he, and thoſe whoſe eſtate he hath in the manor of Dale, have 
uſed” to hold the advowſon of Dale, as appendant to that manor : 
but, if the advowſon be a diſtin inheritance, and not appendant, 
then he can only preſcribe in his anceſtors. So alſo a man may 
preſcribe in a gue eſtate for a common appurtenant to a manor z 
but, if he would preſcribe for a common in groſs, he muſt pre- 
ſcribe in himſelf and his anceſtors, 6. Laſtly, we may obſe 

that eſtates gained by preſcription are not, of courſe, deſcend 
to.the heirs general, like other purchaſed eſtates, but are an ex- 


ception to the rule. For, properly ſpeaking, the preſcription is 


rather to be conſidered as an evidence of a former acquiſition, 
than as an acquiſition de novo: and therefore, if a man. pre- 
ſcribes for a right of way in himſelf and his anceſtors, it will 
deſcend only to the blood of that line of anceſtors in whom he fo 


preſcribes; the preſcription in this caſe being indeed a ſpecies of 


deſcent. But, if he preſcribes for it in a que Mate, it will follow 
the nature of that eſtate in which the preſcription is laid, and be 
inheritable in the ſame manner, whether that were acquired by 
deſcent. or purchaſe : for every acceſſory followeth the nature of 
it's principal. 


8 J Litt, . 183. Finch. L. 104. 825 if JOT 4 HL 
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RP EIT URE is a prbiftiche ltd a by uw to ſome 
illegal act, or negligence, in the owner of lands, tenements, 
or el dne whereby he loſes all his intereſt therein, and 
they go to the party injured, as a recompenſe for the wrong which 


either he mene or ths public together with Hunte. hath ſuſ- 
tained. 8 | 1 Hs 118 10 
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- LanDs, tenements, and hereditaments, ly be forfeited in 
various degrees and by various means: 1. By crimes and miſe 
demeſnors. 2. By alienation contrary to law. 3. By none pre- 
ſentation to a benefice, when the forfeiture is denominated a laps h 
4. By fimony. F. By non-performance of conditions. 6. * 
waſte. 7 By breach of copyhold cuſtoms. 8. 4 n 

| | 


215 


I. Tn x foundation and juſtice of forfeitures for crimes and 
miſdemeſnors, and the ſeveral degrees of thoſe forfeitures, propor- 
tioned to the ſeveral offences, have been hinted at in the prece- 
ding volume *; but will be more properly conſidered, and more 
at large, in the fourth book of theſe commentaries. At preſent 
I ſhall only obſerve in general, that the offences which induce a 
forfeiture of lands and tenements to the crown are principally 
the following ſix; 1. Treaſon. 2. Felony. 3. e of 


* Vol. I. pag. 299. 
— treaſon. 
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treaſs 4. Praemunire. 5. Drawing a weapon on a judge, or 
ſtriking any one in the prefence of the king's principal courts of 


juſtice; 6. Popich recuſaney, or nonrobfetvance bf certain laws 


hath 1ftraint of papiſts. But at What time they Teverally 
commence, how far they extend, and how long they endure, 
Will with uf 1 b res ey en as ones AEM our OO 
enquiries.” - BD 
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12 1f. LABS d t tenements iy be forfeited "up a ation! or 
conveying them to another, contrary to law. This is either alie- 


nation in mortmarn, alienation to an alien, or alienation by parti- 
cular tenants; in the two former of which caſes the forfeiture 
ariſes from the incapacity of the alience to eine in the latter 


from che InTapactty of the aljevior's to Sub Ob 6-3. 151017 
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1. ALIENATION. in thortmain, In nor tus mane, 1s an alienss : 
tion of lands or tenements to any corporation, fole or aggregate; 
eccleſiaſtical or temporal. But theſe purchaſes having 'been chiefly 


made by religious houſes, in conſequence whereof the lands be“ 


came perpetually inherent in one dead hand, this hath occaſioned 


the general appellation of mortmain to be applied to fuch alie- 
nations“, and the religious houſes themſelves to be principally 


conſidered in forming the ſtatutes of mortmain: in deducing the 
hiſtory c of which ſtatutes, it will be matter of curioſity to obſerve 


the great addreſs and ſubtile contrivance of the eccleſiaſties in elu- 
ditig from time to time the laws in being, and the zeal with 


which ſucceſſive parliaments have purſued them through all their 
fineſſes; how new remedies were ſtill the parents of new eva- 
ſions ; till the legiſlature at laſt, mn with Wen 'hath 
obtained a decifive victory. & DOR 21003 
= | 6 A1 10 20101 9161D9Mm 
B the common law any man might diſpoſe of: his lands to 
any other private man at his own diſcretion, eſpecially when the 
feodal reſtraints of alienation were worn away. Let in conſe- 
quence of theſe it was always, and! is ſtill, neceſſary , bog, oonpo- 


. des 4 5 I. pag. 479. 8 F, N. B. 121. 
rations 
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tations to have a licence of mortmain. from the crown, to enahle 
them. to, purchaſe landg For a5 ſhe king js. the ultimate ord of 
very fee, he ought, net,, unleſs by. Bis dn conſent, to Taſs this 
Privilege of eſcheats and chen feadal. profits, by the yeſting of 
lands in tenants that can never be attainted or Fo u li- 
cences of mortmain ſeem to have been neceſſar) ameng the Saxons, 
above ſixty years before the Norman conqueſt. But, beſides, this 
| general licence from the king, as lord paramount of the king- 
dom, it was alſo requiſite, whenever there Was a meſne or inter- 
mediate: lord between the king and the alienor, to obtain his li- 
cence alſo (upon the ſame feodal principles) for the alienation of 
the ſpecific land. And if no ſuch, licence was obtained, the king 
or other lord might reſpectively enter on the lands ſo aliened i in 
mortmain, as a forfeiture. The neceſſity of this licence from the 
crown was acknowleged by the conſtitutions of Clarendon *, in 
reſpect of advowſons, Which the monks always greatly oyreted, | 
as. being the groundwork. of ſubſequent appropriations, Yet 
ſuch were the influence and ingenuity of the clergy, that (not- 
withſtanding this fundamental principle) we; find that the lar- 
gelt and moſt conſiderable dotations of religious houſes happened 
within leſs than two centuries after the conqueſt. And (when 
a licence could not be obtained) their contrivance ſeems to have 
been this: that, as the forfeiture for ſuch alienations acerued in 
the firſt place to the immediate lord of the fee, the tenant, who- 
meant to alienate firſt conveyed his lands to. the religious hou iſe, 
and, inſtantly: took them back again, to hold as tenant to the mo- 
naſtery; Which, kind, of inſtantaneous ſeiſin was probably held 
not to ↄccaſion any forfeiture : and then, by pretext of ſome: 
other karfeizure, ſurrender, 12 eſcheat, the ſociety entered into 
thoſe lands in right of ſuch their newly acquired ſigniory, as im- 
mediate lords of the fee. But, when theſe dotations began to grow 
numerous, it was obſerved that the feodal ſervices, ordained for the 
defence. of the kingdom, were every day viſibly withdrawn that 
the circulation of landed Property. from man to. man be an to 
, Seldel Jan, Ang), 1. 2. l. K bn He AD. 66% ( ͥ 
Eccliſſae de feudo domini regis nen Rſs See Vol. I, pag. 33%, —b 
in fenpeipun aari, alſgue aferſa ei conſenſione e ta onate ; 
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agate, and that the lords were-curtailed of the fruits of their 
ſigniories, their eſcheats, wardſhips, reliefs, and the like: and 
therefore, i in order to prevent this, it was / ordai ned by the ſecond 
a of king Henry] III's great charters*, and afterwards by that printed 
in our common ſtatute-books, that all ſueh r ſhould be 
void, and che land forfeited to the lord of the fee... 0h 


1 By UT, „ a8 this ade dt only & to ae te 
biſhops and other ſole. corporations were not included therein; 
and the aggregate eccleſiaſtical bodies (who, fir Edward Coke 
oblerves i, in this were to be commended, that they ever had of 
their counſel the beſt learned men that they could get) found 
many means to creep out of this ſtatute, by buying in lands that 
were bona fide holden of themlelyes ; as lords of the fee, and there- 
by evading the forfeiture ; or. by taking long leaſes for years, 
which firſt introduced thoſe extenſive terms, for a thouſand or 
more years, which are now ſo frequent in conveyances. This 
produced the ſtatute de rehigio/is, 7 Edw. I; which provided, that 
no perſon, religious or other whatſoever, - ſhould buy, or ſell, or 
receive, under pretence of a gift, or term of years, or any other 
title whatſoever, nor ſhould by any art or ingenuity appropriate 
to himſelf, any lands or tenements in mortmain; upon pain 
that the immediate lord of the fee, or, on his default for one 


Ws, the lords paramount, and, in default of ul of them, the 
DB; might enter thereon as a forfeiture. | ee 


| 5 ſt Tad. 8 

Anis Teemed to be a ſufficient ponitractin all alienations in 
mortmain: but, as theſe ſtatutes extended only to gifts and con- 
veyances between the parties, the religious houſes.now bigarrto ſet 
up a fictitious title to the land, which it was. intended they ſhould 
have, and to bring an action to recover it cainſ thexcalneg 


211 
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' $::4; p. 1217. a 43. edit. Oxon, 1 quis antem de cattero terram Juan do- 
b Non licet, alicui de caetero dare terram ſuam mui religioſae fic dederit, et aper hoc cbnvin- 
alicui domui religioſae, ita guod illam reſumat catur, dunum ſuum penitus calſetun, at terra 
tenenllum de endem domo; nee liceat alicui do- illa domino ſuo illius feodi incurratur, Mag. 
mui religigſae terram alicujus fic accipere, quad Cart. ꝙ Hen. III. c. 36, et Ad. 
tradat illam ei a quo if/am recepit tenendum : * 4 Int, vc; £95 Mal s: 


who, 
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who, by fraud and collufiond made no defetice, and thereby judg- ; 
ment was given for the feli gidub Höuſe, Which then redrvered th 
land by ſentence: of laws ops A dußpöfed prior title. 5 1 
they had the honour of invdentinig thoſe achtes 555 icati 555 0! 
right, which are ſince become the great aſſurance o the kin 5 
dom, under the name of common recoveries. But upon tl is 10 
ſtatute of Weſtminſter the ſecond, 13 Edw. I. c. 


32. enaQed, 
that in ſuch caſes a jury ſhall" try the true right of he demand» 


ants or plaintiffs to the land, and if the enge Hñouſe e or corpo⸗ 
ration be found to have it, they ſhall ſtill recover ſeiſin; otherwiſe 
it ſhall be forfeited to the immediate lord of the fee, or elſe to the 
next lord, and finally to the king, upon the immediate or other 
lord's default. And the like proviſion was made by the ſucceed- 
ing chapter k, in caſe the tenants ſet up croſſes upon their lands 
(the badges of knights templars and hoſpitallers) in order to pro- 
tect them from the feodal demands of their lords, by virtue of 
the privileges of thoſe religious and military orders. And ſo care- 
ful was this provident prince to prevent any future evaſions, that 
when the ſtatute of guia emptores, 18 Edw. I. aboliſhed all fub- 
infeudations, and ou liberty for all men to alienate their lands 
to be holden of the next immediate lord}, a proviſo was inſerted" 
that this ſhould not extend to authorize any kind of alienation i in 
mortmain. And when afterwards the method of obtaining Hy 
king's: licence by writ of ad' guod damnum was marked « out, | 
the ſtatute 27 Edw. I. ſt. 2. it was farther provided by ſtatute 


34 Edw. I. ſt. 3. that no ſuch licence ſhould be effectual, Dom 
out the ene thy meſne or intermediate lords. 


Aion 

02 bus eig 01 
Vr oftillb-i it was + found difficult to ſet bounds to nit | 
ingenuity! for when they were driven out of all their formen 
holds, they deviſed a new method of conveyance, by which the 
lands were granted, not to themſelves directly, but to nominal 
feoffees 10 the uſe of the religious houſes; thus diſtinguiſhing be- 
tween the Pale on and the uſe, and ching d the 6. RA Profits 


R ne” 17 W WJ LSD AAS UN CERN v4 Gy e 
cap. 33: {> pa ppb 
I 2 Inſt. 501, 
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buy granting a licence of mortmain, to remit me forfeiture, fh far 
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while the ſeiſin of the land remained in the nominal feoffee: who 
was held by the courts of equity (then under the direction of the 
clergy) to be bound in conſcience to account to his ceftny que uſe 
for the rents and emoluments of the eſtate. And it is to theſe 
inventions that our practiſers are indebted for the introduction of 
uſes and truſts, the foundation of modern conveyancing. But, 
unfortunately for the inventors themſelves, they did not long en- 
joy the advantage of their new device, for the ſtatute 15 Ric. II. 

c. 5. enacts, that the lands which had been ſo purchaſed to uſes 
ſhould be amortiſed by licence from the crown, or elſe be fold to 
private perſons ; and that, for the future, uſes ſhall be fubject to 
the ſtatutes of mortmain, and forfeitable like the lands them- 
ſelves. And whereas the ſtatutes had been eluded by purchafing 
large tracts of land, adjoining to churches, and conſecrating them 


by the name of church- yards, ſuch ſubtile imagination is alſo de- 


clared to be within the compaſs of the ſtatutes of mortmain. And 
civil or lay corporations, as well as eccleſiaſtical, are alſo declared 
to be within the miſchief, and of courſe within the remedy pro- 
vided by thoſe ſalutary laws. And, laſtly, as during the times of 


popery lands were frequently given to ſuperſtitious uſes, though 


not to any corporate bodies; or were made liable in the hands 


of heirs and deviſees to the charge of obits, chaunteries, and the 
like, which were equally pernicious in a well- governed ſtate as 
actual alienations in mortmain; therefore, at the dawn of the 
reformation, the ſtatute 23 Hen. VIII. e. 10. declares; that all fu- 
tute grants of lands for any of the purpoſes aforeſaid; if e 

for any longer. term than _— ny ſhall — 


Bur, during all this time, it was in the wer bg een, 


as related to it's o rights; and to onahle any ſpirĩtual or other 
corporation to purchaſe and hold any lands on tenements in her- 


petuity: which ＋ is declarad and confirmed hy the fta 
tute 18 Edw. III. ft. 3. c. 3. But, as doubts were conceivec᷑ at 
the time of the revolution how far ſuch licence was 5 once 


o 2 Hawk, P. C. 391. 
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the king had no power to diſpenſe with the ſtatutes of mortmain 
by a clauſe of aon allante-, which was the uſual courſe, though 
it ſeems to have been-unneceſlary?; and as, by the gradual de- 
clenſion of meſne ſigniories through the long operation of the 
ſtatute of quia emprores, the rights of intermediate lords were re- 
duced to a very ſmall compaſs ; it was therefore provided by the 
ſtatute 7 & 8 W. III. c. 37. that the crown for the future at it's 
own-diſcretion may grant licences to aliene or take in wonzthein. 
of whomſoever the tenements my be holden. 


AFTER the diſſolution of monaſteries under Henry III. 
though the policy of the next popiſh ſucceſſor affected to grant a 
ſecurity to the poſſeſſors of abbey lands, yet, in order to regain 
ſo much of them as either the zeal or timidity of their owners 
might induce them to part with, the ſtatutes of mortmain were 
ſuſpended for twenty years by the ſtatute 1 & 2 P. & M. c. 8. 

and, during that time, any lands or tenements were allowed to 
be granted to any ſpiritual corporation without any licence what- 
ſoever. And, long afterwards, for a much better purpoſe, the 
augmentation of poor livings, it was enacted by the ſtatute = 
17 Car. II. c. 3. that appropriators may annex the great tithes 
to the vicarages; and that all benefices under 100/. per annum 
may be augmented by the purchaſe of lands, without licence of 
mortmain in either caſe : and the like proviſion hath been fiance 
made, in fayour of the governors of queen Anne's bounty 1, It 
hath alſo been held”, that the ſtatute 23 Hen. VIII. before - men- 
tioned did not. axon to any thing but /uper/itious uſes; and that 
therefore a man may give lands for the maintenance of a ſchool, 
hoſpital, or any other charitable uſes. But as it was appre- 
hended from recent experience, that perſons on their deathbeds 
might make large and improvident diſpoſitions even for theſe 
good purpoſes, and defeat the political ends of the ſtatutes of 
mortmain; it is therefore ae by the ſtatute 9 Geo. II. C. 36. 
that no lands or tenements, or money to be laid 3 


„Stat. 1 W. & M. ft. 2. c. 2. 1 Stat. 2 4 ; Ann. Am 1 
x Co. Litt. 99. a 7 1Rep. 24. | 
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ſhall be given for or charged with any charitable uſes whatſoever, 
unleſs by deed indented, executed in the preſence of two wit- 
neſſes twelye calendar months before the death of the donor, and 
enrolled 1 in the court of chancery within fix months after it's exe 
cution, (except ſtocks in the public funds, which may be trans- 
ferred within ſix months previous to the donor's death) and un- 
leſs ſuch gift be made to take effect immediately, and be with- 
out power of revocation: and that all other gifts ſhall be void. 
The two univerſities, their colleges, and the ſcholars upon the 
foundation of the colleges of Eaton, Wincheſter, and Weſtmin- 
er, are excepted out of this act: but ſuch exemption was grant- 
ed with this proviſo, that no college ſhall be at liberty to purchaſe 
more advowſons, than are equal in number to one moiety of the 
fellows or ſtudents, upon the reſpective foundations. 


2. SECONDLY, alienation 20 an alien is alſo a cauſe of for- 
feiture to the crown of the lands ſo alienated ; not only on. ac- 
count of his incapacity to hold them, which occaſions him to be 

paſſed by in deſcents. of land*, but likewiſe on account of his 
preſumption in attempting, by an act of his own, to acquire any 
real property; as was obſerved in the preceding volume *. 


3. LasTLY, alienations by particular tenants, when they are 
greater than the law entitles them to make, and deveſt the re- 

mainder or reverſion ”, are alſo forfeitures to him whoſe right is 
attacked thereby. As, if tenant for his own life alienes by feoff- 
ment or fine for the life of another, or in tail, or in fee; theſe 
being eſtates, which either muſt or may laſt longer than his own, 
the creating them is not only beyond his power, and inconſiſtent 
with the nature of his intereſt, but is alſo a forfeiture of his own 
particular eſtate to him in remainder or reverſion . For which there 
ſeem to be two reaſons. Firſt, becauſe ſuch alienation amounts 
to a renuntiation of the feodal connexion and dependence; it im- 
plies a refuſal to perform the due renders and ſervices to the lord 
See pag. 249, 250, | | v Co. Litt. 251. 


1 Book I. pag. 372, 85 u Litt. F. 415. _ 
— — o 
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of the fee, of which fealty is toriftantly one; and it tends in it's 
conſequence to defeat and deveſt the dealer or reverſion * 
pectant: as therefore that 18 put ih jeopardy, by ſuch act of the 
particular tenant, it is but juſt that, upon diſcovery, the parti- 
cular eſtate ſhould be forfeited and taken from him, who has 
ſhewn ſo manifeſt an inclination to make an improper uſe of it. 
The other reaſon is, becauſe the particular tenant, by granting a 
larger eſtate than his own, has by his own a& determined and put 
an entire end to his'own original intereſt ; and on ſuch determi. 
nation the next taker is entitled to enter regularly, as in his re- 
mainder or reverſion. The ſame law, which is thus laid down 
with regard to tenants for life, holds alſo with reſpect to all te- 
nants of the mere freehold, or of chattel intereſts ; but if tenant 
in tail alienes in fee, this is no immediate forfeiture to the re- 
mainder-man, but a mere diſcontinuance (as it is called“) of the 
eſtate-tail, which the iſſue may afterwards avoid by due courſe 
of law * : for he in remainder or reverſion hath only a very re- 
mote * barely poſſible intereſt therein, until the iſſue in tail is 
extinct. But, in caſe of ſuch forfeitures by particular tenants, all 
legal eſtates by them before created, as if tenant for twenty years 
grants a leaſe for fifteen, and all charges by him lawfully made on 
the lands, ſhall be good and available in law?. For the law will 
not hurt an innocent leſſee for the fault of his leſſor ; nor permit 
the leſſor, after he has granted a good and lawful eſtate, by his 


own act to avoid it, and defeat the intereſt which he himſelf has 
created. h 


 EqvivaALENT, both in it's nature and it's 's conſequences, Fl 
an illegal alienation by the particular tenant, is the civil crime of 
diſclainer; as Where a tenant, who holds of any lord, neglects 
to render him the due ſervices, and, upon an action role to 
recover them, diſclaims to hold of his lord. Which diſclaimer 
of tenure in any court of record is a forfeiture of the lands to the 
lord, upon reaſons moſt ee feodal. And ſo likewife, if 


96 » 


„see book III. ch. 160. „ 
* Litt. §. 595, 6, 7. „ 2 Finch. 270, 271. | 
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in any court of record. the þ particular te ant > does any act whick 
amounts to a virtual Cine * he © aims any greater eſtate 
chan as, granted hitm at the firft infeodation, of takes upon hin- 
ſelf thoſe rights which belong only to tenants of a ſuperior clafs *; 
if he affirms the reverſion to be in a ſtranger, by accepting his 
fine, attorning as his tenant, colluſive pleading, and the like ; 


ſuch behaviour amounts to a forfeiture of his particular eſtate. 


II. Laps E is a HE of forfeiture, whereby the rig ht of 
preſentation to a church accrues to the ordinary by negle& 607 the 
patron to preſent, to the metropolitan by neglect of the ordinary, 

and to the king by neglect of the metropolitan. For it being for 
the intereſt of religion, and the good of the public, that the 

church ſhould be provided with an officiating miniſter, the law 
has therefore given this right of lapſe, in order to quicken the 
patron ; who might otherwiſe, by ſuffering the church to remain 
vacant, avoid paying his eccleſiaſtical dues, and fruſtrate the pious 
intentions of his anceſtors. This right of lapſe was firſt eſtabliſhed: 
about the time (though not by the authority ©) of the council of 
Lateran *, which was in the reign of our Henry the ſecond, when 
the biſhops firſt began to exerciſe univerſally the right of inſtitu- 
tion to churches*. And therefore, where there is no right of in- 
ſtitution, there is no right of lapſe : : ſo that no donative can 
lapſe to the ordinary, unleſs it hath been augmented by the 
queen's bounty*. But no right of lupſe can accrue, when the 
original preſentation is in the crown b. 


Tux term, in which the title to preſent by lapſe accxues from 
the one to the other ſucceffively, is fix calendar months; (fol- 
lowing i in this caſe the computation of the church, and not the 
uſual one e of HS common law) and this excluſive of the "Oy" bo 


Co. Litt. 28 2. | Bro. Abr. tit, PIE Imped. I 5240 Cro. 
b Ibid. 25 3. 3 Jac. 518. 

© 2 Roll. Abr. 336. pl. 10. N $-Stat. 1 Geo, I. ſt. 2. c. 10. 
Bracton. 1.4. tr. 2. c. ** 310 7 w Stat. 17 Edw. II. c. 8. 2 Inſt. 273. 
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the 88 But, if the biſhop be both patron and ordinary, 
he ſhall not have a double time lowed. kim to collate in; for 
the forfeiture accrues by law, whenever the negligence has th 4 
nued fix months in the ſame perſon. And alſo, if the biſhop doth 
not collate his own clerk immediately to the living, and ti pa- 
tron preſents, though after the ſix months are lapſed, yet his pre- 
ſentation is good, and the biſhop is bound to inſtitute the patron's 
clerk *. For as the law only gives the biſhop this title by lapſe, 
to puniſh the patron's negligence, there is no reaſon that, if the 
biſhop himſelf be guilty of equal or greater negligence, the pa- 
tron ſhould be deprived of his turn. If the biſhop ſuffer the pre- 
ſentation to lapſe to the metropolitan, the patron alſo has the ſame 
advantage if he preſents before the arch-biſhop has filled up the 
benefice; and that for the ſame reaſon. Yet the ordinary cannot, 
after lapſe to the metropolitan, collate his own clerk to the pre- 
judice of the arch-biſhop®. For he had no permanent right and 
intereſt in the advowſon, as the patron hath, but merely a tem- 
porary one; which having neglected to make uſe of during the 
time, he cannot afterwards retrieve it. But if the preſentation 
lapſes to the king, prerogative here intervenes and makes a diffe- 
rence; and the patron ſhall never recover his right, till the king 
has ſatisfied his turn by preſentation: for nullum tempus occurrit 
regt *. And therefore it may ſeem, as if the church might con- 
tinue void for ever, unleſs the king ſhall be pleaſed to preſent; 
and a patron thereby be abſolutely defeated of his advowſon. But 
to prevent this inconvenience, the law has lodged a power in the 
patron's hands, of as it were compelling the king to preſent. For 
if, during the delay of the crown, the patron himſelf preſents, 
and his clerk is inſtituted, the king indeed by preſenting another 
may turn out the patron's clerk ; but if he does not, and the pa- 
tron's clerk dies incumbent, or is canonically deprived, the king 


hath loſt his right, which was only to the next or firſt preſenta- 
tion . 


* 2 Inſt. 367. » 2 Roll. Abr. 368. 1 9608 
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Staraliy of benefices, there the patron is bound to take notice 
of the vacancy at his own peril; for theſe are matters of equal 
notoriety to the patron and ordinary: but in caſe of a vacancy 
by reſignation, or canonical deprivation, or if a clerk preſented 
be refuſed for inſufficiency, theſe being matters of which the bi- 
ſhop alone is preſumed to be cognizant, here the law requires 
him to give notice thereof to the patron, otherwiſe he can take 
no advantage by way of lapſe *. Neither ſhall any lapſe thereby 
accrue to the metropolitan or to the king ; for it is univerſally 
true, that neither the arch-biſhop or the king ſhall ever preſent 
by lapſe, but where the immediate ordinary might have collated 
by lapſe, within the fix months, and hath exceeded his time: 
for the firſt ſtep or beginning faileth, ef quod non habet Principium, 
non habet finem*. If the biſhop refuſe or neglect to examine and 
admit the patron s clerk, without good reaſon aſſigned or notice 
given, he is ſtiled a diſturber by the law, and ſhall not have any 
title to preſent by lapſe; for no man ſhall take advantage of his 
own wrong *. Alſo if the right of preſentation be litigious or 
conteſted, and an action be brought againſt the biſhop to try the 
title, no r ſhall incur till the queſtion of 2 be decided . 


IV. By /imony, the right of preſentation to a | living is for- 
feited, and veſted pro hac vice in the crown. Simony 1s the cor- 
rupt preſentation of any one to an eccleſiaſtical benefice for mo- 
ney, gift, or reward. It is ſo called from the reſemblance it is 
ſaid to bear to the ſin of Simon Magus, though the purchafing 
of holy orders ſeems to approach nearer to his offence. It Was by 
the canon law a very grievous crime: and is ſo much the more 
odious, becauſe, as ſir Edward Coke obſerves , it is ever accom- 
panied with perjury; for the preſentee is ſworn to have commit- 
ted no ſimony. However it was not an offence puniſhable in a cri- 
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minal 


Ch. 18. „„ TuINGsS. 279 
minal way at the common law * ; it being thought ſufficient to 
leave the clerk to eccleſiaſtical cenſures. But as theſe did not af- 
fect the ſimoniacal patron, nor were efficacious enough to repel 
the notorious practice of the thing, divers acts of parliament 
have been made to reſtrain it by means of civil forfeitures; which 
the modern prevailing. uſage, with regard to ſpiritual preferments, 
calls aloud to be put in execution. I ſhall briefly conſider. them 
in this place, becauſe they diveſt the corrupt patron of the __ 
of preſentation, and veſt a new right in the crown. 


| By the ſtatute 31 Elis. 8. 6. it is for avoiding of Gniopy enact- 
ed, that if any patron for any corrupt conſideration, by gift or 
promiſe, directly or indirectly, ſhall preſent or collate any perſon 
to an eccleſiaſtical benefice or dignity ; ſuch preſentation ſhall be 
void, and the preſentee be rendered incapable of ever enjoying 
the ſame benefice: and the crown ſhall preſent to it for that turn 
only*. Alſo by the ſtatute 12 Ann. ſtat. 2. c. 12. if any perſon 
for money or profit ſhall procure, in his own name or the name 
of any other, the next preſentation to any living eccleſiaſtical, 
and ſhall be preſented thereupon, this is declared to be a ſimo-— 
niacal contract; and the party is ſubjected to all the eccleſiaſtical 
penalties of ſimony, is diſabled from holding the benefice, and 
the preſentation devolves to che crown. 

n — ** ſtatutes many queſtions have ariſen, with regard 
to what is, and what is not ſimony. And, among others, theſe: 
points ſeem to be clearly ſettled: 1. That to purchaſe a preſen- 
tation, the living being actually vacant, is open and notorious 
fimony? ;; this being expreſlly in the face of the ſtatute. 2. That 
for a, clerk to bargain for the next preſentation, the incumbent 
being ſick. and about to die, was ſimony, even before the ſtatute 
of queen Anne*: and now, by that ſtatute, to purchaſe, either 
in his own name or another's, the next preſentation, and be 


Moor. 564. | y Cro. Eliz. 788, Moor, 9161 8 
* For other penalties inllicted by this © Hob. 165. 
ſtatute, ſce book IV. ch, 4. 


rn thereupon 


—— Ba en — IOnRY 


— 


—— — 


on The RIGHTS Book II. 


thereupon preſented at any future time to the living, is direct 
and palpable ſimony. But, 3. It is held that for a father to pur- 
chaſe ſuch a preſentation, in order to previde for his ſon, is not 
ſimony: for the ſon is not concerned in the bargain, and the fa- 
ther is by nature bound to make a proviſion for him“. 4. That 
if a ſimoniacal contract be made with the patron, the clerk not 
being privy thereto, the prefentation for that turn ſhall indeed 
deyolve to the crown, as a puniſhment of the guilty patron ; but 
the clerk, who is innocent, does not incur any difability or for- 
feiture*. 5. That bonds given to pay money to charitable uſes, 
on receiving a preſentation to a living, are not fimoniacal *, pro- 
vided the patron or his relations be not benefited thereby*; for 
this is no corrupt conſideration, moving to the patron. 6. That 
bonds of reſignation, in caſe of non-reſidence or taking any other 
living, are not fimoniacal ©; there being no corrupt conſideration 


Herein, but ſuch only as is For the good of the public. So alſo 


bonds to reſign, when the patron's ſon comes to canonical age, 
are legal; upon the reaſon before given, that the father is bound 
to provide for his ſon*. 7. Laſtly, general bonds to reſign at the 
patron's requeſt are held to be legal?: for they may poſſibly be 
given for one of the legal confiderations before-mentioned ; and 
where there is a poſſtbility that a tranſaction may be fair, the 
law will not ſuppoſe it iniquitous without proof. But, if the 
party can prove the contract to have been a corrupt one, ſuch 
proof will be admitted, in order to ſnew the bond ſimoniacal, 
and therefore void. Neither will the patron be ſuffered to make 
an ill uſe of ſuch a general bond of reſignation ; as by extorting 
a compoſition. for tithes, procuring an annuity for his relation, 
or by demanding a reſignation wantonly or without Dai. 
ſuch as is approved by the law; as, for the benefit of his own 
ſon, or on account of non- reſidence, plurality of n your 
immorxality in the incumbent l. 


* Cro. Eliz. 686. Moor. 916. f Cro. Jac. 248. 274. 

» z Inſt. 154. Cro. Jac. 385. 5 Cro, Car. 180. Stra. 227. 
© Noy. 142. * 1Vern, 411. 1 Equ. Caf. abr. 86, 87. 
4 Stra. 534. | 'Stra. 534. 
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a ads T HE next kind of Maat are Abo hs breed or non 
performance of a conditio arinexed to the eſtate, either expreſſly 
by deed at it's original creation, or impliedly by law from a prin- 
ciple of natural reaſon. Both which we conſidered at large in 
a e * e ee, eee e 

Fl VI. 1 THEREFORE now . to another ſpecies of POOL 
ture, vg. by waſte. Waſte, vaſtum, is a ſpoil or deſtruction in 
houſes, gardens, trees, or other corporeal hereditaments, to the 


diſheriſon of him that hath the De or wen in fee 
Rngho or nee vi ert ned ti % 8 


| 6 1 N 2 a + *3[3 {4 . 0 


aer is Aber 8 ee is a crime of commiſſion, 
as by pulling down a houſe; or it is permiſive, which is a mat- 


ter of omiſſion only, as by ſuffering it to fall for want of neceſ- 


ſary reparations. Whatever does a laſting damage to the freehold 
or inheritance is waſte*. Therefore removing wainſcot, floors, or 
other things once fixed to the freehold of a houſe, is waſte *. If 


a houſe be deſtroyed by tempeſt, lightening, or the like, which 


is the act of providence, it is no waſte : but otherwiſe, if the 
houſe be burnt by the careleſſneſs or negligence of the leſſee; 


though now by the ſtatute 6 Ann. c. 31. no action will lie againſt 


a tenant for an accident of this kind. Waſte may alſo be com- 
mitted in ponds; dove-houſes, warrens, and the like; by ſo re- 
ducing the number of the creatures therein, that there will not 
be A for the reverſioner when he comes to the inherit- 
ance . Timber alſo is part of the inheritance *. Such are oak, 
aſh, and elm in all places: and in ſome particular countries, by 
local cuſtom, where other trees are generally uſed for building, 
they are thereupon conſidered as timber; and to cut down ſuch 
trees, or top them, or do any other act whereby the timber may 
decay, is waſte?. But underwood the tenant may cut down at. 


„ Sow 
7 chap. 10. pag. 15 2. F n Co. wa 53s n 
Co. Litt. 53. 8 4 ep. 62. 
" 1 
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any ſeaſonable time that he pleaſes 4; and may take ſufficient 
eſtovers of common right for . and cart bote; unleſs 
reſtrained (Which i is uſual) by particular covenants or exceptions*, 
The converſion of land from one ſpecies | to another is waſte. To 
convert wood, meadow, or paſture, into arable ; to turn arable, 
meadow, or, paſture, into woodland; or to turn arable or wood- 
land into meadow or paſture ; are all of them waſte *. For, as 
fir, Edward Coke obſeryes*, it not only changes the courſe of 
huſbandry, | but the evidence of the eſtate ; when ſuch a cloſe, 
which is conveyed and deſcribed as paſture, is found to be arable, 
and e converſo. And the ſame rule is obſerved, for the ſame rea- 
ſon, with regard to converting one ſpecies of edifice into another, 
even though it is improved in it's value*. To open the land to 
ſearch for mines of metal, coal, Cc, is waſte ; for that is a de- 
triment to the inheritance “: but, if the pits or mines were open 
before, it is no waſte for the tenant to. continue digging them for 
his own uſe*; for it is now become the mere annual profit of 
the land. Theſe three are the general heads of waſte, vis. in 
houſes, in timber, and in land. Though, as was before ſaid, 
whatever tends to the deſtruction, or depreciating the value, of 
the inheritanoe, is conſidered by the law as waſte. 

- Hain us next Fu who are liable. to be conidia for commit- 
pos waſte.. And by the feodal law, feuds being originally granted 
for life only, we find that the rule was general for all vaſals or 
feudatories; / vaſallus feudum di Mpaverit, aut infgni detrimento 
** deterius fecerit, privabitur J. But in our antient common law 
the rule was by no means ſo large: for not only he that was ſei- 
fed of an eſtate of inheritance might do as he pleaſed with 1. 
but alſo waſte was not puniſhable in any tenant, fave only in three 
Perſons guardian in chivalry, tenant in dower, and tenant by 


4 2 Roll. Abr. 817. EEE, » 1 Lev. 309. 

„„ | |  * 5 Rep. 12. 1 BY 
N Hob. 296. * Hob. 295. . Tit; d asu 
11 Inſt, 53. | Harn F. Wright. 46 32. NN 


the unte- and not in tenant for life or years" And the rel 
ſon of the diverſity Was, that che eſtate of the three former wg 
created by the att of the YiW TAME, Which thefefore gabe a fe- 
medy Ahn chem? büt tenaht för life, or for years,” Came in 
by the demiſe and leaſe of the owner of the Fes, and therefore 
he might have provided againſt the committing of waſte by His 
leſſee; and if he did not, it was his own default. But, in farour 
of the owners of the inheritance, the ſtatutes of Marlbridge and 
Gloceſter © provided, that the writ of 'waſte ſhall not otily lie 
againſt tenants by the law of England, (or curteſy) and thoſe in 
dower, but againſt any farmer or other that holds in any manner fot 
life or years. So that, for above five hundred years paſt, all tenants 
for life, or for any leſs eſtate, have been puniſhrable or liable to be 
impeached for waſte, both voluntary and permiſſive; unleſs their 
leaſes be made, as ſometimes they are, without impeachment of 
waſte, abſquei impetitione vaſti; that is, with a proviſion or protection 
that no man ſhall impetere, or ſue him, for Watte r e 
TRE /pakiieik for waſte conttfitital was, by common law and 
the ſtatute of Marlbridge, only ſingle damages“; except in the caſe 
of a guardian, who alſo forfeited his wardſhip © by the proviſions 
of the great charter*: but the ſtatute of Gloceſter directs, that the 
other four ſpecies of tenants ſhall loſe and forfeit the pre wherein 
the waſte is committed, and alſo treble damages, to'hith'that 
hath the inheritance. The expreſſion of the ſtatute is, '** he'ſhall 
« forfeit the thing which he hath waſted; and it hath been de- 
termined, that under theſe words the place is alſo included b. 
And if waſte be done ſparfim, or here and there, all over a'w6od, 
the Wi 4 wood Mall be recovered; or if in ſeveral rooms 15 
Holte, che while Houle! ſhall be forfeited"; becauſe it is mprac- 
ticable for the reverſioner to enjoy only the identical places waſted, 


* It was however a doubt whether waſte 6 Edw, 5 . 


14 0 Al p 
was puniſhable at the common law in te- 4 2 Inſt. 146, a 1 os 
nant by the curteſy. Regiſt, 72. ma Abr. Izid. 300. Jes 0 
tit. waſte, 88. 2 Inſt, 3]. 9 Hen. III. e. 5 8 > Hal * 
22 Inſt, 299. 5 5 2 Inſt, 303. 

d c2 Hen, III. c. 23. | Co. Litt. 54+ 
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when lying interſperſed with the other. But if waſte be done only 
in one end of a wood (or perhaps in one room of | a houſe) if 
that can be conveniently ſeparated from the reſt,” that part only 


"0 is the Joths vaſtatus, or thing he wan Ne n only: BE DE * 


—_ te the reverſioner 18 

VII. g's SEVENTH Peers of forfeirats 5 is that of <a 
eſtates, by breach of the cuſtoms of the manor. Copyhold eſtates 
are not only liable to the ſame forfeitures as thoſe which are held 
in ſocage, for treaſon, felony; alienation, and waſte ; en 
the lord may ſeiſe them without any preſentment by the homage®; 
but alſo to peculiar forfeitures, annexed to this ſpecies of tenure, 
which are incurred by the breach of either the general cuſtoms 
of all copyholds, or the peculiar local cuſtoms of certain parti- 
cular manors. And we may obſerve that, as theſe tenements were 
originally holden by the loweſt and moſt abject vaſals, the marks 
of feodal dominion continue much the ſtrongeſt upon this mode 
of property. Moſt of the offences, which occa ned a reſump- 
tion of the fief by the feodal law, and were denominated Fe/o- 
niae, per quas vaſallus amitteret feudum, ſtill continue to be 
cauſes of forfeiture in many of our modern copyholds. As, 'by 
ſubtraction of ſuit and ſervice n; / dominum deſervire noluerit . 
by diſclaiming to hold of the lod, or ſwearing: himſelf not his 


copyholder »; /i dominum ejuravit, i. e. negavit ſe a domino feu- 
dum habere? : by neglect to be admitted tenant within a year and 


a day ; ff per annum et diem ceſſaverit in petenda invgſtitura : by 


contumacy in not appearing in court after three proclamations* ; 
fi a domino ter citatus non comparuerit*: or by refuſing, when 
ſworn of the homage, to preſent the truth according to his'vath*; 


15 Pures veritatem wry, er dicant ſe neſcire, cum n ſeiant . wiſts In | 


CE) Inſt. 304: v Plowd. 372. 
* 2 Ventr. 38. Cro. Eliz. 499. * Feud, l. 2. t. 24. : 
] "FOX J. 2. f. 26. in calc, 29 Rep. 99. Co. Copyh. 5. 57. 
= ; Leon, 108, Dyer. 211. . 
„ Feyd. l. 1. fl. 21. Co. Copyh. F. 57. 
© Co. Copyh. F. 57. 1 Feud. J, 2. l. $8, 


P Fead, J. 2. t. 34. & f. 26. f. 3. ( 
theſe, 


ſued againſt him. _ 
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theſe,,; 5 a variety of other caſes, which it is impoſſible here 10 
enumerate, the forfeitute does not accrue to the lord till after 
the offences are preſented, by the. homage, or jury of the lord's 
court baron *; ber laudamentum Haniun ſuorum ? + or, as it is more 
fully expreſſed in another place *, nemo miles adimatur de poſſefſione 


ſut benefict, niſi convidta culpa, quae Mr t laudanda* 255 n 
Para ſuorum. . ö 


8 | (1 281813 


VIII. Tux eighth and laſt 88 l lands and tene- 
ments may become forfeited, is that of bankruptcy, or the act of 
becoming a bankrupt : which unfortunate, perſon may, from the 
ſeveral deſcriptions given of him in our ſtatute law, be thus de- 


fined ; a trader, who ſecretes himſelf, or docs certain other acts, 
reading to defraud his creditors. | 


"Wag ſhall be ſuch a trader, or what * * are  lafcient 10 * 
nominate him a bankrupt, with the ſeveral connected conſequen- 
ces reſulting from that unhappy fituation, will be better conſidered 


in a ſubſequent chapter; when we ſhall endeavour more fully to 


explain it's nature, as it moſt immediately relates to perſonal goods 
and chattels. 1 ſhall only here obſerve the manner in which the 
property of lands and tenements are transferred, upon the ſup- 
poſition that the owner of them is clearly and indiſputably a 


bankrupt, and that a commiſſion of Waben is awarded and ãſ- 


7 ie +5 2994 \ Wend 


f ta 


8b . 


By. the ſtatute 13 Eliz, c g. 7.the commiſſioners for that purpoſe, 


when a man is declared a bankrupt, ſhall have full power to diſ- 
poſe of all his lands. and tenements, which he had in his. own 
right at the time when he became a bankrupt, or which. ſhall de- 


ſcend or come to him at any time afterwards, before his debts are 
fatisfied or agreed for; and all lands and tenements which were 
purchaſed by him jointly with his wife or children to his. porn 


x Co. Copyh. 5. 58. 1 . ks ants. Du bree. 
Y Feud. l. 1. t. 21. IV. 79. : | 


> id. t. 22. 
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uſe, (or ſuch intereſt therein as he may lawfully part with) of 


purchaſed with any other perſon upon ſecret truſt for his own 


_ uſe; and to cauſe them toybe appraiſed to their full value, and to 


{ell the fame by deed indented and inrolled, or divide them pro- 
portionably among the creditors. This ſtatute expreſſly included 


not only free, but copyhold, lands: but did not extend to eſtates- 


tail, farther than for the bankrupt's life ; nor to equities of re- 
demption on a mor tgaged eſtate, wherein the bankrupt has no 


legal intereſt, but only an equitable reverſion. Whereupon the 


ſtatute 21 Jac. I. c. 19. enacts, that the commiſſioners hall be 
impowered to ſell or convey, by deed indented and inrolled, any 
lands or tenements of the bankrupt, wherein he ſhall be ſeiſed of 
an eſtate-tail in poſſeſſion, remainder, or reverſion, unleſs the 
remainder or reverſion thereof ſhall be in the crown ; ; and that 
ſuch ſale ſhall be good againſt all ſuch iſſues in tail, remainder- 
men, and reverſioners, whom the bankrupt himſelf might have 
barred by a common recovery, or other means : and that all equi- 
ties of redemption upon mortgaged eſtates, ſhall be at the diſpo- 
fal of the commiſſioners ; for they ſhall have power to redeem 
the ſame, as the bankrupt himſelf might have done, and after 


redemption to ſell them. And alſo, by this and a former act', all 


fraudulent conveyances to defeat the intent of theſe ſtatutes are 


i declared void; but that no purchaſer bona fide, for a good or 


valuable nonfiderstion, ſhall be affected by the bankrupt laws, 
unleſs the commiſſion be ſued forth within, five years after the 
act of dealt committed. 


By virtue of theſe ſtatutes a bankrupt may loſe all his real 
eftates ; which may at once be transferred by his con unoners 
to their affignees, without his participation or conſent.” 8 


» Jac. I. e. r * 
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Or. TITLE BY ALIENATION.” 


s 
. i ee 9 
2 4 1224 1 ; 
vs, 


THR, 


H E maß afual and vniverſa; mls of acquiring 1 title 

to real eſtates is that of alienation, conveyance, or pur- 
chaſe 3 in it's limited ſenſe : under which may be comprized any 
method wherein eſtates are voluntarily reſigned by one man, and 
accepted by another; whether that be effected by ſale, gift, mar- 
riage ſettlement, deviſe, or other tranſmiſſion of property by the 
mutual renn of . Parten | 


. Tus means of king eſtates, by dienation, is not of quid 
antiquity in the law of England with that of taking them by 
deſcent. For we may remember that, by the feodal law*, a pure 
and genuine feud could not be transferred from one feudatoly 

to another without the conſent of the lord; leſt thereby a feeble 
or ſuſpicious tenant might have been ſubſtituted and impoſed upon 
him, to perform' the feodal ſervices; inſtead of one on whoſe'abi- 
lities and fidelity he could depend. Neither could the feudatory 
then ſubject the land to his debts ; for, if he might, the feodat 
reſtraint of alienation would have been eaſily fruſtrated and ev 
ded*. And, as he could not aliene it in his lifetime, ſo neither 
could he by will defeat the ſucceſſion, by deviſing his feud to an- 
other family; nor even alter the courſe of it, by impoſing Parti- 
eular limitations, or preſcribing an unuſual path of deſcent. Nor 
in ſhort, could he aliene the eſtate, even with the conſent of the 
lord, unleſs he had alſo obtained the conſent of his own next ap- 
parent, or preſumptive, heir*. And therefore it was very uſual in 
antient feoffments to expreſs, that the alienation was made by con- 


See pag. 57. e Co. Litt. 94. Wright. 168. 
W Re, . t. 2. | YE gu 


fri 


— — 4 Oy — ͤ . — n 


TY Xe. LEAN $a 


288 The vmR nic im rs Book II. 


ſent of the heirs of the feoffer; or ſometimes for the heir apparent 
himſelf to join with the feoffor in the grant“. And, on the other 
hand, as the feodal obligation was looked upon to be reciprocal, the 
lord could not aliene or transfer his ſigniory without the eonſentof 


his vaſal: for it was eſteemed unreaſonable to ſubject a feudatory 


to a new ſuperior, with whom he thi ight have a deadly enmity, 
without his own approbation; or even to transfer his fealty, with- 
out his being thoroughly apprized of it, that he might know with 
ceftaifity to whom his renders and ſervices were due, and be able 
to iin gui a lawful diſtreſs for rent from a hoſtile ſeiſing of his 
cattle by the lord of a neighbouring elan. This confent of the 
vaſal was expreſſed by what was called artorning, or profeſſing 
to become the tenant of the new lord; which doctrine of attorn- 


ment was afterwards extended to all leſſees for life or years. For 


if one bought an eſtate with any leaſe for life or years ſtanding ont 
thereon, and the leſſee or tenant refuſed to attorn to the purchaſor, 
and to become his tenant, the grant or contract was in moſt caſes 
void, or at leaſt incomplete b: n Was valor an additional clog | 
_ alienations. 1 r Bon 
Bur .by degrees this feodal ſeverity is worn off; and expe- 
debe hath ſhewn, that property beſt anſwers'the purpoſes of 
civil life, eſpecially i in commercial countries, when it's transfer 
and circulation are totally free and unreſtrained. The road was 
cleared in the firſt place by a law of king Henry the firſt, which 
allowed a man to ſell and diſpoſe of 1845 which he himſelf had 
purchaſed; for over theſe he was thought to have a more exten- 
ſtve power, than over what had been tranſmitted to him in a 


eee of deſcent from his anceſtors® : a doctrine, which is coun- 


7 LES „ 8 91362! 1 


Ader, ee . . 16. 319.427. 
e Gilb. Ten. 75. 
The ſame doctrine and the fame deno- 


mination prevailed in Bretagne. 


fiones in juriſdictionalibus non aliter apprehendi 
poſſe, quam per attournances et avirances, ut 
toqui folent ; cum wvaſallus, ejurato prioris do- 
mini obſequia et fide, novo ſe n, novo 


item domino acquirenti obftringebat ; idque juſſu 


_ auttoris. D' Argentre Autig. Conſuet. Brit. 


apud Dufreſne. i. 819, 820606. 
E 


* E mptiones vel acgaifitiones i; 4 cui 
magis velit. © Terram autem quam ci ' parentes 


dederunt, non mittat extra cognatianem Juan. 
LL. Hen. I. c. 70. | 
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tenanced by the feodal conſtitutions themfelves : but he was not 
allowed to ſell the whole of his Own acquirements, ſo as totally to 

ſioherit his children, any more than he yas at liberty to aliene 

bis paternal eſtate r wards a man ſeems to have been at li- 

berty to part with all his. own. acquiſitions, if he had previouſly 

N . to him and his affigns by name; but, if his gn were 
= not ſpecified in the purchaſe deed, he was not. empowered to 
| alicne* : and alſo he might part with one fourth of the inherit- 
ance of his anceſtors without the conſent of his heir. By the 
great charter of Henry III, no ſubinfeudation was permitted of 

part of the land, unleſs ſufficient was left to anſwer the ſervices 

due to the ſuperior lord, which ſufficiency was probably inter- 

preted to be one half or moiety gf the land. But theſe reſtric- 

tions were in general removed. by the ſtatute of qua emptores *, * 

whereby all perſons, except the king's tenants in capite, were left 

at liberty to aliene all or any part of their lands at their own diſ- 

cretion?, And even theſe tenants in capite were by the ſtatute 

1 Edw. III. c. 12. permitted to aliene, on paying a fine to the 

king i. By the temporary ſtatutes 7 Hen. VII. c. 3. and 

3 Hen. VIII. c. 4. all perſons attending the king in his wars were 

allowed to aliene their lands v without licence, and were relieve 

from other feodal burdens. And, laſtly, theſe very fines for alie- 

nations were, in all caſes of freehold tenure, entirely aboliſhed by 

the ſtatute 12 Car. II. c. 24. As to the power of charging lands 

with the debts. of the owner, this was introduced ſo early as ſta- 

tute Weſtm. 2. which ſubjected a moiety of the tenant's. lands 

to executions, : for debts recovered by law; as the wwho/e of then: 

was likewiſe ſubjected to be pawned in a ſtatute merchant by the 

ſtatute de mercataribur, made the ſame year, and in a ſtatute ſtaple 

by ſtatute 271 Edw. III. c. 9. and in other ſimilar F900 gnIFanege 


J Feud. L 2. L ae. nt  Mirr. ibid, 

i Si gueſium tantum babuerit is, qui partem m 9 Hen. III. c. 32. 
terrace ſuae denare voluerit, tunc quidem loc ei * Dalrymple of Ws 95. 
licet ; ſed non totum f ; quia non poteſt filium o 18 Edw. I. c 
ſuum Baeredem exharredart. Glanvil. /.7. C. i. See pag. "4g 

* Mirr. e. 1. $.3. This is alſo borrowed 2 Inſt. 7. 
from the feodal law. Fend. J. 2. 607 r 13 Edw. I. c. 18. 
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by. ſtatute 23 Hen. VIII. e. G. And, now, the whole of them i 18 


not only ſubject to be pauned for the debts of the owner, but 


likewiſe to be abſolutely u fon the benefit of trade and com- 
merce by the ſeveral ſtatutes of W The reſtraint of de- 
wing lands by will, except in ſome places by particular cuſtom, 
laſted longer; that not being totally removed, till the abolition 
of the military tenures. The doctrine of attornments continued 
ill later than any of the reſt, and became extremely trouble- 
ſome, though many methods were invented to evade them; till, 


at laſt, they were made no longer neceſſary, by ſtatutes 4 & 5 Ann. 
c. 16. and 11 Geo. II. c. IP. 


15 examining the! nature of alienation, let us firſt enquire, 
briefly, who may aliene and to whom z and then, more largely, 
how's a man m aliene, or che ſeveral modes of and: lars) 7946 


I. Wro may aliene, and to hots; or, in other words; who 
is capable of conveying and who of purchaſing. And herein we 


muſt conſider rather the.incapacity, than. capacity, of the ſeveral 


parties: for all perſons in poſſeſion are, prima facie, capable both 
of conveying and purchaſing, unleſs the law has laid them under 
any particular diſabilities. But, if a man has only in him the right 
of either poſſeſſion or property, he cannot convey it to any other, 
left. pretended titles might be granted to great men, whereby juſ- 
tice-might be trodden down, and the weak oppreſſed. Vet re- 


verſions and veſted remainders may be granted; becauſe the poſ- | 


ſeſſion of the particular tenant is the poſſeſſion of him in reverſion 
or. remainder : but contingencies, and mere poſſibilities, though they 


may be releaſed, or deviſed by will; or may. paſs to the heir or 


executor, yet cannot (it hath been faid), be ene at 
unleſs anden wich ſome proſent intereſt" „ ,anizduob ; Slifts 50: 


17 4 * => x 
4 2 


Dina R 8 0 * a of 3 felony, Hi 0 are 


incapable of conveyinge from the time of the offence committed, 


j 
„ Co. Litt. 214. 88 | Sheppard's touchſtone. 5 2704 322 


11 Mod. 152, 1 T. WI. 574. Stra. 132. 
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provided attainder follows : for ſuch dondaß ned by them may 
tend to defeat the king of his forfeiture, or de legs e 
cheat. But they may pu, for the benefit of the erown; r 
the lord of the fee} though the are difabled' to 0 the lands 
ſo purchaſed, if after attainder, being ſubject to immediate for- 
feiture; if before, to eſcheat as well as forfeiture, according to 
the nature of the crime. So alſo corporations, religious or 
others, may purchaſe lands; yet, unleſs they have à licence to 
hold in mortmain, they cannot retain m ee ene but it mall 


be forfeited to the lord of the fe. r Al 3s 
1 Les bus 012 


IDioTs and perſons of nonſane 1 memory, infants, and per- 


ſons under dureſs, are not totally diſabled either to convey or 
_ purchaſe, but /ub modo only. For their conveyances and purchaſes 


are voidable, but not actually void. The king indeed, on behalf 
of an idiot, may avoid his grants or other acts“. But it hath been 
ſaid, that a non compos himſelf, though he be afterwards brought to 
a right mind, ſhall not be permitted to allege his own inſanity in 
order to avoid ſuch grant: for that no man ſhall be allowed to 
ſtultify himſelf, or plead his own diſability. The progreſs of this 
notion is ſome what curious. In the time of Edward I, non com- 


pos was a ſufficient plea to avoid a man's own bond“: and there 


is a writ in the regiſter? for the alienor himſelf to recover lands 


aliened by him during his inſanity; dum fuit non compot mentis 


ſuae, ut dicit, Ge. But under Edward III a ſcruple began to ariſe, 
whether a man ſhould be permitted to S lemiſb himſelf, by plead= 
ing his own inſanity“: and, afterwards, a defendant in aſſiſe 
having pleaded a releaſe by the plaintiff ſince the laſt continuance, 
to which the plaintiff replied (ore tenus, as the manner then was) 
that hewvas out of his mind when he gave it, the court adjoutned' 
the aſſiſe; doubting, whether as the plaintiff was ſane both theii 


and at the commencement of the fate he ſhould be permitted 


to plead an neee deprivation of reaſon's 'and the queſtion 
23 AIMOD 5591790 201 109 25073 5:71:01] 300 19 103 10 4 dq 39301 


t Co. Litt. 42. Britton. c. 28. fol. 66, 5 

b. L. e ? „ 1194047 . 228. pie mi. 02 

vid 24m be 2 5 Edro. III. 70. EX 
Baird Nn 2 - was 


acts are only binding, in caſe they be after wars 
5 be 15 
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was "allked, how he came to remember the releaſe, if out of his 

ſenſes when he gave it“. Under Hehry'V I this iy of reafoniits 
(that a man Thalt not be allowed td dA Wel, vy pe 

His own. incapacity, becauſe He Ethnot know what he did tinde 

fuch a ſituation) was ſeriouſly adopted by the Judges in"argu- 
ment“; upon a queſtion, whether the heir was barred of his right 


of entry by the feoffment of his ififane anceſtor. And from theſe 


looſe authorities, which Fitzherbert does not ſeruple to reject as 
being contrary to reaſon*, the maxim that a man ſhall not ſtultify 


himſelf hath been handed down as ſettled law“: though later 
| opinions, feeling the inconvenience of the rule, have in many 


points endeavoured to teſtrain it?. And, clearly, the next heir, 


or other perſon intereſted, m —4 after the death of the idiot or 
non compos, take advaiitape' of 


And ſo too, if he purchaſes under this diſability, and does not 


is theapitity and avoid the grant! 


afterwards u y nog recovering his ſenſes agree to the purchaſe, his 
heir may either waive or accept the eſtate at his option®. In like 


manner, an infant may waive ſuch purchaſe or conveyanee, - When 
he comes to full age; or, if he does not then actually 4pree to 


it, his heirs may waive it after him b. Perſons alſo; 70 prtthiſe 
or convey under dureſs, may affirm or avoid ſuch tranſaction, when- 
ever the dureſs is ceaſed . For all theſe are under the pfotectidn 
of the law; which will not ſuffer them to be impoſett upon, 

through the imbecillity of their preſent condition; 10 that their 


ST 


ang 10 5195 1 


cillity ceaſes. 


bu 0 


TAE caſe of a feme- covert is ſomewhat different. She Hay 


Pure rehhſe a an eſtate withdut the conſeht of Ber hüfbahd; and the 
; conveya ance is good during the coverture; till e Wwöldvit by Wine 
dect declarin Js is e And, though he e ee to 4% d 
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it, 


agreed to, when 


Ce Re i 
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it, or even if he actually conſents, the feme· covert herſelf may, 
after the death of her huſband waive or diſagree, to the fame: 
nay, even her heirs; may waive it, der her, if ſhe dies before 
her huſband, or if in her wida god the does nothing to expreſs 
her conſent or agreement!. But the conveyance. or other contract 
of a feme- covert (except by ſome matter of record) 1 18 abſolutely 
void, and not merely voidable® ;, and therefore cannot be af 
es or made good by any ae agreement. e 
„un e of an«ljas born is alſo peculiar. For he may pur- 
4 „ any thing; but after purchaſe he can hold nothing, except 
= a leaſe for years of a houſe fot convenience of merchandize, in 
: caſe he be an alien- friend: all other purchaſes. (when found by 
an en of office) being edel forfeited to the king. 


18 


18 

- bo & 
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5 
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i par 18 18, laſtly, and n profeling the popiſ religion, 
= are by ſtatute 11 & 12 W. III. C. 4. diſabled to purchaſe any lands, 
rents, or hereditaments; and all eſtates made to their uſe, or in 
truſt for them, are void. But this ſtatute is conſtrued to extend 
only to papiſts above the age of eighteen; ſuch only being abſo- 
lutely diſabled to purchaſe: yet the next proteſtant heir of a pa- 
piſt under eighteen ſhall have the profits, during his life; unleſs 
* renounces his errors within the time limited 4 law. 
x * 4168 
II. We. are next, but $825: WIA to enquire, Tow a man way 
aliene or convey; which will lead us to conſider he ſeveral mo 
of d e 55 
„ — oo Ty 7 
| 6 In ee 15 the admiffion of property, or a, giving a 
by right by the. law of ſociety to thoſe things which byt the 
da of nature were in common, there Was neceſlaily ſome imgans 
to be deviſed, whereby that ſeparate right c or exctuſiye property 
ſhould be originally acquired ; which, we have more than ence 
obſerved, was ht of wad or firſt e But this poſ- 
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ſeſſion, when once gained, was alſo neceſſarily to be continued; 


or elſe, upon one man's dereliction of the thing he had ſeiſed, it 
would again become common, and all thoſe miſchiefs and con- 
tentions would enſue, which property was introduced to prevent. 
For this purpaſe therefore, of continuing the poſſeſſion, the mu- 
nicipal law has eſtabliſhed de/cents and alienations the former to 

continue the poſſeſſion in the heirs of the proprietor, after his 
involuntary dereliction of it by his death; the latter to continue 


it in thoſe perſons, to whom the proprietor, by his own voluntary 


act, ſhall chooſe to relinquiſh it in his life-time. A tranſlation, 
or transfer, of property being thus admitted by law, it became 
neceſſary that this transfer ſhould be properly evidenced: in or- 
der to prevent diſputes, either about the fact, as whether there 
was any transfer at all; or concerning the perſons, by whom and 
to whom it was transferred; or with regard to the ſubjectmatter, 


as what the thing transferred conſiſted of; or, laſtly, with rela- 


tion to the mode and quality of the transfer, as for what period 
of time (or, in other words, for what eſtate and intereſt) the 
conveyance was made. The legal evidences of this tranſlation of 
property are called the common aſſurances of the kingdom; wheres: 


by every man's eſtate is aſſured to him, and all egen | 


denbes,, and Aaliculties are either prevented or removed. 


Afra ive n . e 


＋I u ESE common aſſurances are of four kindse 1. By matter 


in pais, or deed ; which is an aſſurance tranſacted between two 


or more private perſons in pais, in the country; that is (aceord- 
ing to the old common law) upon the very ſpot to be transferred. 

2, By matter of record, or an aſſurance tranſaded only in the 
king's public courts of record. 3. By ſpecial com, obtaining 


in ſome particular places, and relating only to ſome particular 
ſpegies of property. Which three are ſuch as take effect during 
the life of the party conveying or aſſuring. 4. Ihe fourth takes 


no effect. tilhᷣ after his death; and that is by dei, contained in 
his n Will and teſtament. We allt treat * n in it's ni 
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IN treating 1 dveds I all obater) firſt; their deter th tinture; | 
and, next, the ſeveral ſorts or kinds of deeds, with their re- 
ſpective incidents. And in explaining the former, I ſhall examine, 
firſt, what a deed is; NO: it Rv, e s and, YL _ ö 
u be avoidedt. 19 (09 19993 5 e gals | 


) 


I. FixsT then, a deed is a writing ſealed and delivered 4 by = 
5 the parties. It is ſometimes called a charter, carte, from 
£ it's materials; but moſt uſually, when applied to the tranfactions 
1 of private ſubjects, it is called a deed, in Latin. factum, kur n. 
becauſe it is the moſt ſolemn and authentic act that a man can 
poſſibly perform, with relation to the diſpoſal of his property; 
and therefore a man ſhall always be efopped by his own deed, or 
not permitted to aver or prove any thing in contradiction to what ' 
he has once fo ſolemnly and deliberately avowed *. If a deed be 
made by more parties than one, there ought to be regularly as 
many copies of it as there are parties, and each ſhould be cut or 
indented (formerly in acute angles inſtar dentium, but at preſent in 
a waving line) on the top or ſide, to tally or correſpond with the 
other; Which deed, fo made, is called an indenture. Formerly, 
hen dæeds were more conciſe than at preſent, it was uſuul to 
write both parts on the ſame piece of parchment, with ſome word 
or letters of the alphabet written between them ;' through Which 
the parchment was cut, either in a ſtrait or indented line, in ſuch 
Co. Litt. 171. d Plowd. 434. 
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a manner as to leave half the word on one part and half on the 
other. Deeds thus made were denominated Hrgraphe by the ca- 
noniſts*; and with us chiragrapha, or hand-writings* ; the word 
cirographum or cyrographum being uſually that which was divided 


in making the indenture: and this cuſtom is ſtill preſerved in 


making out the indentures of a fine, whereof hereafter. But at 


length indenting only has come into uſe, without cutting through 


any letters at all; and it ſeems at preſent to ſerve for little other 


purpoſe, than to give name to the ſpecies of the deed. When 
the ſeveral parts of an indenture are interchangeably executed by 
the ſeveral parties, that part or copy which is executed by the 
grantor us uſually called the original, and the reſt are counterparts : 


though of late it is moſt frequent for all the parties to execute 


every part; which renders them all originals. A deed made by 
one party only is not indented, but polled or ſhaved quite even; 
and is therefore called a deed-pall, or a ſingle deed®, , | 


UH. Ws are in the next place to conſider the reguiſites of a 
deed. The firſt of which i is, that there be perſons able to con- 
tract and be contracted with, for the purpoſes intended by the 
deed ;. and alſo a thing, or ſubje& matter to be contracted. for; | 
all which muſt be expreſſed by ſufficient names. So as in every 
grant there muſt be a grantor, a grantee, and a thing granted; 


in uy leaſe a leſſor, a leflee, and a ching demiſed. 


4 


8 ECONDLY; the deed muſt be Sanaa upon good and faf- 
Gola iconfideratian. Not upon an .uſurious. contrat® ; nor upon 
.fraud or colluſion, either to deceive purchaſors bona dex, or juſt 
and lawful creditors ; any of which bad conſiderations will va- 
cate the deed. A So alſo, or other grant, made without : any 
conſideration, is, as it were, of no effect; for it is Aid to 
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ds 2.1. t. 10. c. 1. e Stat. 13 Eliz. c. 8. 
'4 Mirror. C. 2. 4 bY. h Stat. 27 Eliz, c. 4. 
e Ibid. Litt. 5. 371, 372. i Stat. 13 Eliz. c. 5. 
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The conſideration may be either a a good, or à valuable one. A good 
conſideration is ſuch as that of Blood, 6 of natural love and aſe © 
fection, when a man grants An efkite to à near relation; being 
founded in motives of penetofity Prücense, and netural Goty: 
a valuable conſideration is ſuch as money, marriage, or the Hike; 
which the law eſteems an equivalent given for the grant"; attc is 
therefore founded in motives of juſtice. Deeds, made upon good 
conſideration only, are conſidered as merely voluntary, and are fre- 
VER ſet aſide in favour of creditors, and Pond fide purehal6r4:" ? 


\ 


Tu rx DLY ; the deed muſt be written, or I preſurne printed; 
for it may be in any character or any language; ; but it muſt be 
upon paper, or parchment. For if it be written on ſtone, board, 
linen, leather, or the like, it is no deed v. Wood or ſtone may 
be more durable, and linen leſs liable to raſures; but writing on 


paper or parchment unites in itſelf, more perfectly than any other 


way, both thoſe deſirable qualities: for there is nothing elſe ſo 
durable, and at the ſame time ſo little liable to alteration; nothing 
ſo ſecure from alteration, that is at the ſame time ſo durable.” It 
muſt alſo have the regular ſtamps, impoſed on it by the ſeveral 
ſtatutes for the increaſe of the public revenue; elſe it cannot be 
given in evidence. Formerly many conveyances were made by 


parol, or word of mouth only, without writing; but this giving 


a handle to a variety of frauds, the ſtatute 29 Car. II. c. 3. enacts, 
that no leaſe or eſtate in lands, tenements, or hereditaments, (ex- 
cept leaſes, not exceeding three years from the making, and 
whereon the reſerved rent is at leaſt two thirds of the real- value) 
ſhall be looked upon as of greater force than a leaſe or eſtate at 
will; unleſs put in writing, and figned by tne” 1 e e 


U, 47/0111 
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RP HLY; the matter Written wut be eu and oder 
ſet forth : that is, there muſt be words ſufficient to ſpecify the 
agreement and b bind the parties: which NY muſt b be 1 to 
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the courts of law to determine. For it: is not abſolutely neceſ- 
ſary in law, to have all the formal parts chat are uſually drawn 
out in deeds, ſo as there be ſufficient words to declare clearly and 
legally the party's meaning. But, as theſe formal and aste 
parts arè calculated to convey that meaning in the cleareſt, diſ- 
tincteſt, and moſt effectual manner, and have been well conſidered 
and ſettled by the wiſdom of ſucceſſive ages, it is prudent not to 
depart from them without good reaſon or urgent neceſſity; and 
en "OO here r mention them in their uſual order. 


* 


10 Tu premiſes may "tbe W EY to ſet forth the number and 


names of the parties, with their additions or titles. They alſo con- 


tain the recital, if any, of ſuch deeds, agreements, or matters 
of fact, as are neceflary to explain the reaſons upon which the 
preſent tranſaction is founded: and herein alſo is ſet down the 
conſideration upon which the deed is made. And then follows 
the certainty of the grantor, grantee, and Fang: granted ?. | 


2, 3. NEXT come the habendum 4 1. The * 
of the habendum is properly to determine what eſtate or intereſt is 


granted by the deed: though this may be performed, and ſome- 


times is performed, in the premiſes. In which caſe the habendum 
may leſſen, enlarge, explain, or qualify, but not totally contra- 
dict or be repugnant to, the eſtate granted in the premiſes. - As 
if a grant be to A and the heirs of his body,” in the premiſes, 


habendum to him and his heirs for ever,” or vice ver/a; here A 


has an eſtate-tail, and a fee-fimple expectant thereon *. But, had 
it been in the premiſes “ to him and his heirs,” habendum ** to 
« him for life,” the habendum would be utterly void*; for an 
eſtate of inheritance is veſted in him before the habendaum comes, 
and ſhall not afterwards be taken away, or deveſted, by it. The 
renendum, and to hold,” is now of very little uſe, and is only 


kept in by cuſtom, It was ſometimes formerly uſed to fignify the 


s. Lite 225. oY Co. Litt, 21. 2 Roll. Nep. * nee. 
Lid. 6. | | Jac. 476. 

p 2 appendix, No. II. $ 2. pag. v. . 5 Nep. 23. 3 Rep. 56. 
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tenure, by which the eſtate granted was to be holdend viz. 
* tenendum per ſervitium militare, in burgugio, in libero ſocagio, Ac.“ 
But, all theſe being now reduced to free and common ſocage. 


the tenure is never ſpecified. Befbre the ſtatute of gyiaremptores, 


18 Edwr. I. it was alſo ſometimes uſed to denote the lord of whom 
the land ſhould be holden : but that ſtatute directing all future 
purchaſers to hold, not of the immediate grantor, but of the 
chief lord of the fee, this uſe of the tenendum: hath: been alſo 
antiquated ; though for a long time after we find it mentioned 


in antient charters, that the tenements ſhall be holden de capita- 


hbus domints feod: ©: but, as this expreſſed nothing more than the 


e had en e — it n grew out of uſe. 


4. 1 follow the terms or Aipulations if any, upon which 
the grant is made: the firſt of which is the reddendum or reſer- 
vation, whereby the grantor doth create or reſerve ſome new thing 
to himſelf out of what he had before granted. As “ rendering 
ce therefore yearly the ſum of ten ſhillings, or a pepper corn, or 
two days ploughing, or the like.“ Under the pure feodal ſyſ- 


tem, this render, reditus, return, or rent, conſiſted: in chivalry 
principally of military ſervices; in villenage, of the moſt ſlaviſh 


offices; and, in ſocage, it uſually conſiſts of money, though it 


may conſiſt of ſervices ſtill, or of any other certain profit”. To 
make a reddendum good, if it be of any thing newly created by 


the deed, the reſervation muſt be to the grantors, or ſome, or 
one of them, and not to any ſtranger to the deed *. But if it be 
of antient ſervices or the like, annexed to the land, then tha 


einen Nen, be t to the lord of the fee”. 
09:4 bis 


{| 


eee of tha terms upon which a grant may be _ 
” 4 condition; which is a clauſe of contingency, on the happen» 
ing of which the eſtate granted may be defeated ; as . provided 
„always, that if the mortgagor ſhall pay the mortgagee 50 k 


t Append. No. I. Madox. Formul. paſſim. * Plowd. 13. 8 Rep. 71. „u. 0 
u Append. No. II. f. 1. pag. iii. y a_ No. I. pag. 4. S 
w ; 008 Pag. 7 s g % > IJ M Kiba d 332 . 
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| grantor. doth, for himſelf and his heirs, warrant and ſecure tothe 


grantee the eſtate ſo granted. By the feodal conſtitution, if the 


_ vaſal's title to enjoy the feud was diſputed, he might vouch, or 


Lal, the lord or donor to warrant or inſure his gift; which if he 


kene do, and the vaſal was evicted, the lord was bound to 


(1 
"give h im another feud of equal value in recompenſe And ſo, 


| by e our antient law, if before the ſtatute of quia emptores a man 


enfeoffed another in fee, by the feodal verb dedi, to hold of him- 
ſelf and his heirs by certain ſervices; the law annexed a war- 


. ranty to this grant, which bound the feoffor and his heirs, to 


whom the ſervices (which were the conſideration and equivalent 


for the gift) were originally ſtipulated to be rendered ©. Or if a 
man and his anceſtors had immemorially holden land of another 


- and his anceſtors by the ſervice of homage (which was called 


homage aunceſtrel) this alſo bound the lord to warranty“; the 
homage being an evidence of ſuch a feodal grant. And, upon a 
ſimilar principle, in caſe, after a partition or exchange of lands 
of inheritance, either party or his heirs be evicted of his ſhare, 
the other and his heirs are bound to warranty *, becauſe. they 


: enjoy the equivalent. And fo, even at this day, upon a gift in 
_ fail or leaſe for life, rendering rent, the donor or leflor and his 


leirs (to whom the rent is payable) are bound to warrant the 


. title“ But in a feoffment in fee by the verb dedi, ſince the ſta- 


tute of guia emptores, the feoffor only is bound to the implied 


Warranty, and not his heirs :; becauſe it is a mere perſonal con- 
tract on the part of the e the tenure (and of courſe the an- 


tient ſervices) reſulting back to the ſuperior lord of the fee. And 
| in other forms of Aiengtion. gradually introduced ſince dat, ſta- 


$M Append: No. Ir. $. 2. pag. viii. 4 Litt. 5. 143. 
Did. No. I. pag. i. | e Co, Litt. 174. 
d Feud. J. 2. f. 8, & ! AD Bid. 384. 
Co. Litt. 384. „ 8 id. 
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8. 1 1 
tute, no warranty whatſoever is implied b; they beating no fort 
of analogy to the original feodal donation. And ah th in ſuch 
caſes it became neceſſary to add an expreſs clauſe of Warranty, to 
bind the grantor-and-his/heits\? Which is a kind of G coyenant real, 

and can uy be NES 90 che verb warrantizo or 9 5 Re 


10 


\ 4 


Tn ESE expreſs warranties were datrodacte even prior to > the 
ſtatute of quia emptores, in order to evade the ſtrictnefs of the 
feodal doctrine of non-alienation without the conſent of th the heir. 
For, though he, at the death of his anceſtor, might have entered 
on any tenements that were aliened without his concurrence, yet, 
if a clauſe of warranty was added to the anceſtor's grant, this 
covenant deſcending upon the heir inſured the grantee ; not fo 
much by confirming his title, as by obliging ſuch heir to yield 
him a recompenſe in lands of equal value: the law, in favour of 
alienations, ſuppoſing that no anceſtor would wantonly diſinherit 
his next of blood“; and therefore preſuming that he had re- 


ceived a valuable conſideration, either in land, or in money which 


had purchaſed land, and that this equivalent deſcended to the 


heir together with the anceſtor's warranty. So that when either 


an anceſtor, being the rightful tenant of the freehold, conveyed 
the land to a ſtranger and his heirs, or releaſed the right in fee- 
ſimple to one who was already in poſſeſſion, and ſuperadded a 
warranty to his deed, it was held that ſuch warranty not ,o1 ly 
bound the warrantor himſelf to protect and aſſure the title of t e 
warrantee, but it alſo bound his heir: and this, whether * | 
warranty was incal, or collateral to the title of the land. Lin al 
warranty was where the heir derived, or might by poſbility ] have 
derived, his title to the land warranted, either from or through 
the/anceſtor who made the warranty; as, where a father, or AN 


elder ſon in the life of the father, releaſed to the diſſeiſor 91 Ki- 
ther. themſelves or the grandfather, with warranty, this was lineal 


to the younger ſon . Collateral warranty was, where, the, heir's 
title to the land neither was, nor could have beep, devine. from- 


D Co. Litt. 102, h 8 i Co. Litt. 373. 98 1. | 03-4 
1 Litt. $. 733. Tot ! Litt. 5. reg 706, 707. 
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the warranting anceſtor; as, where a gen brother releaſed 
ta his father's diſſeiſor, with warranty, his was collateral to the 
elder. brother *. But where the very eonteyance, to which the 
Warranty was annexed, immediately followed a diſſeiſin, or ope- 
rated itſelf as ſuch (as, where a father tenant for years, with 
remainder to his ſon in fee, aliened in fee-ſimple with warranty) 
this, being in it's original manifeſtly founded on the tert or wrong 
of . the. warrantor himſelf, was called a warranty commencing by 
Hesl; and, being too, palpably injurious to be ſupported,” was 
not t binding upon any heir of ſuch tortious warrantor ". | 
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IN both lineal and — warrenty, the obligation of the 

heir (in caſe the warrantee was evicted, to yield him other lands 
in their ſtead) was only on condition that he had other ſuf- 
ficient lands by deſcent from the warranting anceſtor'-. But 
though, without aſſets, he was not bound to inſure the title of 

_ another, yet, in caſe of lineal warranty, whether aſſets deſcended 
or not, the heir was perpetually barred from claiming the land 
humpelf 3 for, if he could ſucceed in ſuch claim, he would then 
gain aſſets by deſcent (if he had them not before) and muſt fulfil 
the warranty of his anceſtor : and the ſame rule? was with leſs 
juſtice adopted alſo in reſpect of collateral warranties, which like- 
wiſe (though no aſſets deſcended) barred the heir of the warrantor 
from claiming the land by any collateral title; upon the preſump=- 
tion of law that he might hereafter have aſſets by deſcent either 
from or through the ſame anceſtor. The inconvenience of this 
latter branch of the rule was felt very early, when tenants by the 
curteſy took upon them to aliene their lands with warranty; 
which collateral warranty of the father deſcending upon his ſon 
(who was the heir of both his parents) barred him from claim 
ing his maternal inheritance : to remedy which the ſtatute of 
ns 6 Edw. I. c. 3. declared, that fuch warranty ſhould 
be no bar to the ſon, unleſs aſſets deſcended from the father. It 
was afterwards attempted in 50 Edw. III. to make the ſame pro- 
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viſion univerſal, by enacting that no collateral warranty ſhould 
be a bar, unleſs where' aflets deſtetided from the fam dnceſtor d; 
but it then prooœeded net 10 fs.” However, by the Ratute 
11 Hen. VII. Cc. 20. hotwithſtahding any alienation with W 


by ecnant in dower, the heir of the huſband is not batred, thou 
he be alſo heir to the wife. And by ſtatute 4 & 5 Ann. c. 16. 


all warranties by any tenant for life ſhall be void againſt thoſe in 


remainder or reverſion; and all collateral warranties by any an- 


ceſtor who has no eſtate of inheritance in poſſeffion ſhall be aa 


againſt his heir. By the wording of which laſt ſtatute it ſhould 
ſeem, that the legiſlature meant to allow, that the collateral war- 
ranty of tenant in tail, deſcending (though without aſſets) upon 
a remainder-man or reverfioner, ſhould ſtill bar the remainder or 
reverſion. For though the judges, in expounding the ſtatute de 


donts, held that, by analogy to the ftatute of Gloceſter, a lineal 
Warranty by the tenant in tail without aſſets ſhould not bar the 


iſſue in tail, yet they held ſuch warranty with aſſets to be a ſuf- 
ficient bar: which was therefore formerly mentioned* as one of 
the ways whereby an eſtate-tail might be deſtroyed ; it being in- 
deed nothing more in effect, than exchanging the lands entailed | 
for others of equal value. They alſo held that collateral warranty 
was not within the ſtatute de donis; as that act was principally 
iran to — the tenant in tail from diſinheriting his OWN. 
was e to ben as at common low” a ſufficient bar of the 
eſtate- tail and all remainders and reverſions expectant thereon . 
And © it ſtill continues to be, notwithſtanding the ſtatute öf 
queen Anne, if made by tenant in tail in poſſeſſion : who there- 
fore may now, without the forms of a fine or recovery, in ſome 
caſes make a good conveyance in fee- ſimple, by — a” 
warranty to his grant; which, if accompanied with aſſets, | ars 
his own iflue, and without them bars mar of bis heirs : as may be 


G. OT Tf? 
in remaiinber or reverſion. | Of 
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7. ArTeR warranty uſually follow covenants, or conven- 


tions; which are clauſes "of agreement contained in a deed, 


whereby either party may ſtipulate for the truth of certain facts, 
or may bind himſelf to perform, or give, ſomething to the other. 
Thus the grantor may covenant that he hath a right to convey; 
or for the grantee's quiet enjoyment; or the like: the grantee 


may covenant to pay his rent, or keep the premiſes in repair, - 


If the covenantor covenants for himſelf and his herrs, it is then a 


covenant real, and deſcends upon the heirs; who are bound to 


perform it, provided they have aſſets by deſcent, but not other- 


wiſe : if he covenants alſo for his executors and adminiſtrators, his 
perſonal aſſets, as well as his real, are likewiſe pledged for the 


performance of the covenant; which makes ſuch covenant a bet- 


ter ſecurity than any warranty, and it has therefore in modern 
| practice bin e the other. : 


8. LASTLY, comes the cond which mentions the exe- 
cution and date of the deed, or the time of it's being given or 
executed, either expreſſſy, or by reference to ſome day and year 
before- mentioned“. Not but a deed is good, although it mention 
no date; or hath a falſe date; or even if it hath an impoſſible 


date, as the thirtieth of February; provided the real day of it's 


being dated or given, that is, delivered, can be proved *. - 


1 yROCEED now to the ih requiſite for making a good Ice; 
the reading of it. This is neceſſary, wherever any of the parties 
deſire it; and, if it be not done on his requeſt, the deed is void 
as to him. If he can, he ſhould read it himſelf: if he be blind 
or illiterate, another muſt read it to him. If it be read falſely, | 


it will be void; at leaſt for ſo much as is miſrecited : unleſs it 
be agreed by colluſion that the deed ſhall be read falſe, on pur- 


poſe to make it void; for in ſuch caſe it ſhall bind the fraudu- 


lent party”. 


» Append. No. II. 5 2. Pag. vii. x Co. Litt. 46. Dyer. 28. . 
* ei. pag. xi. Y 2 Rep. 3. 9. 11 Rep. 27. 
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\ SIXTHLY, it is „3 the party, 1 deed. it is, 
ſhould ſeal, and in moſt caſes], apprehend. ſhould /n it alſo, The 
uſe of ſeals, as a mark of authenticity. to letters and-other inſtru - 1 
ments in writing, is extremely antient. We read of it among 
| the Jews and Perſians in the earlieſt and moſt ſacred records of 
Sw. hiſtory *.. And in the book of Jeremiah there is a very remarkable 
; inſtange, not only of an atteſtation by ſeal, but alſo of the other. 
uſual formalities attending a Jewiſh purchaſe.*. In the civil law. 
alſob, ſeals were the evidence of truth; and were. required, on the 
part of the witneſſes at leaſt, at the atteſtation of every teſtament. 
But, in the times of our Saxon anceſtors, they were not much in uſe 
in England. For though fir Edward Coke? relies on an inſtance of 
king Edwyn's making uſe of a ſeal about an hundred years before 
the conqueſt, yet it does not follow that this was the uſage among 
the whole nation: and perhaps the charter he mentions may be 
of doubtful authority, from this very circumſtance, of being ſeal- 
ed; ſince we are aſſured by all our antient hiſtorians, that ſealing 
was not then in common uſe. The method of the Saxons was for 
ſuch as could write to ſubſcribe their names, and, whether they 
could write or not, to affix the ſign of the croſs :_ which cuſtom 
our illiterate vulgar do, for the moſt part, to this day keep up; 
by ſigning a croſs for their mark, when unable to write their 
names. And indeed this inability to write, and therefore making 
a croſs in it's ſtead, is honeſtly avowed by Caedwalla, a Saxon 
king, at the end of one of his charters *., In like manner, and 
for the ſame unſurmountable reaſon, the Normans, a brave but 2 


EN 1 
Fo 
uu 
i4 
3 
[a 
iy 
Y | 
* 
JS 
= - 
* 5 2.4 
5 
3 
1 
5 

1 

2 

. 

4 

\ 


* 


1 Kings. 0. 21. Daniel. e 6. Esther. /.. 2. 10. 2 K 3: e 
e. 8. . . "Jap © .1 Inſt. 7, 12 | LESS 28 
* Aud T $19, the field of Hanameel, 4 Propria manu pro ignorantia Hergen 
« ard weighed him the money, even ſeven- © fienum ſandtae crucis expreſſi et ſubſcripli. 
e teen-ſhekels of filver. And I ſubſcribed Seld. Jan. Angl. I. 1. F. 42. And this (c- 
te the evidence, and ſealed it, and took wit- cording to Procopius) the emperor Juſtin in 
* neſſes, and weighed him the money in the the caſt, and Theodoric king of the Gothy 
&« ballances. And I took the evidence of in Italy, had before authorized by their ex- | 
« the purchaſe, both that which was ſcaled ample, on account of thel? inabſtity to 
« according to the law and cuſtom, and write. 5 | | 

ce alſo that which was open.“ c. 32. ee 
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7 


illiterate nation, at their firſt ſettlement in France, uſed the prac- 
tice of ſealing. only, without writing their names: which cuſtom 


continued, when learning made it's way among them, though 
the reaſon for doing it had ceaſed; and hence the charter of Ed- 


ward the confeſſor to Weſtminſter abbey, himſelf being brought 


up in Normandy, was witneſſed only by his ſeal, and is generally 
thought to be the oldeſt ſealed — of any authenticity in 
England“. *, At the conqueſt, the Norman lords brought over 
into this kingdom their own faſhions; and introduced waxen ſeals 
only, inſtead of the Engliſh method of writing their names, and 
ſigning with the fign of the croſs*. The impreſſions of theſe 
ſeals were ſometimes a knight on horſeback, ſometimes other 
deviſes: but coats of arms were not introduced into ſeals, nor 
indeed into any other uſe, till about the reign of Richard the 


firſt, who brought them from the croiſade in the holy land; 


where they were firſt invented and painted on the ſhields of the 
knights, to diſtinguiſh the variety of perſons of every chriſtian 


nation who reſorted thither, and who could not, when clad: in 
commas ſteel, be otherwiſe known or aſcertained. 4 eh 


TuIS neglect of ſigning, and reſüng * upon the 1 


_ ticity of ſeals, remained very long among us; for it was held in 


all our books that ſealing alone was ſufficient to authenticate a 
deed: and fo the common form of atteſting deeds, === <«« ſealed 
* and delivered,” continues to this day; notwithſtanding the ſta- 
tute 29 Car- II. c. 3. before-mentioned revives the Saxon cuſ- 
tom, and expreſſly directs the ſigning, 1 in all grants of lands, and 
many other ſpecies of deeds: in which. therefore ſigning ſeems 
to be now as neceſſary as ſealing, though it hath been nine 
held that as one includes the other. 1000 84 


A SEVENTH x requiſite to a good deed is that ĩt be 8 
by the party himſelf or his certain attorney: which therefore is 


* Lamb, Arcbeion. 51. & (am mutant, modumgat ſeris bendi 0 
% Normanni chirographorum. confeftionem, S rejiciunt.” Ingulph. 
drum trucibus aureis, aliiſque ſignaculis ſacris, & 3 Ley. 1. Stra. 764. 

. Anglia firmari ſolitam, in catram impreſ- 


alſo 
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alſo expreſſed in the atteſtation . ſealed and deſrvered.” A deed 


takes effect only from this tradition" or delivery; for, if the date 


be falſe or impoſſible; the delisery aſeertains the time of it. And 


if another perſon ſeals the deed; yet if the party delivers it him- 


ſelf, he thereby adopts the ſealing ®; and by a parity of reaſon the 
ſigning alſo, and makes them both his own A delivery may 
be either abſolute, that is, to the party or grantee himſelf; or to 
a third perſon, to hold till ſome conditions be performed on the 
part of the grantee: in which laſt caſe it is er mare 
deed, but as an eſcrow; that is, as a ſcrowl or writing, which is 
not to take effect as a deed till the conditions be ente Ng * and 
then it is a deed to all perry and 1 81 80 


Tun 49% requiſite to „le validity of a deed 1s 5 eee 
execution of it in the preſence of witneſſes i though this is neceſſary, 
ratherfor preſerving the evidence, than for conftituting. the eſſence, 
of the deed. Our modern deeds are in reality nothing more than 
an improvement or amplification of the bᷣrevia teſtata mentioned 
by the feodal writers“; which were written memorandums, intro- 
duced to perpetuate the tenor of the conveyance and inveſtiture, 
when grants by:parot only became the foundation of frequent diſ- 
pute and uncertainty. To this end they regiſtered in the deed the 
perſons who attended as witneſſes, which was formerly done 
without their ſigning their names (that not being always in their 
power) but they only heard the deed read; and then the clerk 
or ſeribe added their names, in a ſort of memorandum; thus; 


ij, teftibur; Yohanne Moore, Jacobs Smith, er alit ad june rem 


ce cnvorarss},” This, like all other ſolemn tranfactions, was ori- 


| ginally:done- only coram paribus”, and frequently when aſſembled 


in the court baron, hundred; or county court; which was then 
expreſſed in the atteſtation, tele comitatu, hundreds, &c*. After- 
warde the #teſtation of other witneſſes was ae me in 


.. Þ Perk. a Ct Foe th | „ Fred: l. 2. l. 4% N 
i Co. Litt. 36. IL n Spelm. G/g/,. 228. | dete Fora 
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cafe of a diſpute being ſtill reſerved to as with whom the 
witneſſes (if more than one) were aſſociated, and joined in the 
verdicte; till that alfo/ was abrogated by the ſtatute of Vork, 
12 Edw. II. ſt. 1. c. 2. And in this manner, with ſome ſuch 
clauſe of 57/6 teftibus, are all old deeds and charters, particularly 
mugna carta, witneſſed. And, in the time of ſir Edward Coke, 
creations of nobility were ſtill witneſſed in the ſame manner r. 
But in the king's common charters, writs, or letters patent, the 
ſtile is now altered: for, at preſent, the king. is his own witneſs, 
and atteſts his letters patent thus; trete meipſo, witneſs ourſelf 
«at Weſtminſter, &c-" a form which was introduced by Richard 
the firſt?, but not commonly uſed till about the beginning of the 
fifteenth century; nor the clauſe of %s teſtibus intirely diſconti- 
nued till the reign of Henry the eighth”: which was alſo the 
aera of diſcontinuing it in the deeds of ſubjects, learning being 
then revived, and the faculty of writing more general; and there- 
fore ever fince that time the witneſſes have ſubſcribed their at- 
tüte, n at the bottom, or on | the want of the deed*. 0 


2 


III. Wx are next to conſider, how a dead may wks b or 
rendered of no effect. And from what has been before laid down 
it will follow, that if a deed wants any of the eſſential re- 

| quiſites before- mentioned; either, 1. Proper parties, and a pro- 
per ſubject matter: 2. A good and ſufficient conſideration: 
3. Writing, on paper or parchment, duly ſtamped: 4. Sufficient 
and legal words, properly diſpoſed: 5. Reading, if deſired, be- 
fore the execution: 6. Sealing; and, by the ſtatute, in many 
caſes ſigning alſo: or, 7. Delivery: it is a void deed 46 initio. 
It may alſo be avoided by matter ex poſt facto: as, 1. By raſure, 
interlining, or other alteration in any material part; unleſs a 
memorandum be made thereof at the time of the execution and 
atteſtation *. 2. By breaking off, or defacing, the ſeal “. 3. By 


elne se mf 78. W ay 
e t 11 Rep. 27. | 
3 Madox. Formul. no. !.! 2; 7 TR 


r Lid. Dillert, fol. 32. 
delivering 


1 
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delivering it up to be cancelled that is to have lines drawn oyer 
it; in the form of lattice; work, or cancelli; though the. phraſe, is 
now uſed figuratively for any manner of ;obliteration, or defacing 
it. 4. By the diſagreement of ſuch, whoſe concurrence is ne- 
ner og in order for the deed to ſtand: as, the huſband, where 
a feme covert is concerned; an infant, or perſon under dureſs, 
when thoſe diſabilities are removed; and the like. 6. By the 
judgment or decree of a court of judicature. This was Teen 
the province of the court of ſtar chamber, and now of the chan- 
cery: when it appears that the deed was obtained by fraud, 
auer, or other foul practice; or is proved to be an abſolute for- 
gery . In any of theſe caſes the deed may be voided, either in 


part or totally, et as the Faw of avoidance is more or leſs 
tende. iu irfers iodrotis iS nir ans His Ego 
g 3} | | 

AN p, having thus e the general nature bf decks, 5 we 
are next to conſider their ſeveral ſpecies, together with their re- 


ſpective incidents. And herein I ſhall only examine the particu- 


lars of thoſe, which, from long practice and experience of their 
an are generally uſed in the alienation of real eſtates: for 

it would be tedious, nay infinite, to deſcant upon all the ſeveral 
_Infionments made uſe of in perſonal concerns, but which fall un- 
der our general definition of a deed; that is, a writing ſealed 
and delivered. The former, being principally ſuch as ſerve, to 
convey the property of lands and tenements from man, to; man, 
ate commonly denominated Conveyances : : which' are either con- 
veyances at cammon law, or ſuch as receive their force and eee 
by. virtue; 1 tefal of uſes. 1875 


i} £2 ve; 36-4 oat 


5 I F ;conveyances bis the common 3 ſome may be called 


original, or primary conveyances; which are thoſe by means 
whereof the benefit or eſtate is created or firſt ariſes: others are 
| derivative or ſecondary ; whereby the benefit or eſtate, originally 
created, is enlarged, reſtrained, transferred, or extinguuihod. 


4 * 
d 7 
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| 51989 yd. 1 lad 5111 
OR IN AL ER deine 1. Beakmbney 
2..Gift;.,3- Grant; 4. Leaſe; 5. Exchange; 6. Partition: 
deriuative are, 7. Releaſe ; 8. r 3 ge tt 
10, eee 11. Defeazance. 


Veet 


1. A FEOFFMENT ; we doe is a Gabtentivs Aion from 
the verb, to enfeoff, Fegſfare or infeudare, to give one a feud; 

and, therefore feoffment is properly donatio feud:*. It is the moſt 
antient method of conveyance, the moſt ſolemn and public, and 
therefore the moſt eaſily remembered and proved. And it may 
properly: be defined, the gift of any corporeal hereditament to 
another. He that ſo gives, or enfeoffs, is called the feeffor ; J and 
the Hicks enfeoffed is denominated the feaffee. 


e . 


75 77 7 S464 i * * . y 


T HIS is plainly derived froms or is indeed itſelf the very 
mode of the antient feodal donation ; for though it may be per- 
formed by the word, enfeoff or © grant,” yet the apteſt word 
of feoffment is do or dedi”.” And it is ſtill directed and go- 
verned by the ſame feodal rules; inſomuch that the principal 
rule relating to the extent and effect of a feodal grant, © renor eff 
gui legem dat feudo, is in other words become the r af 
our law with relation to feoffments, madus legem dat 3 1 
And therefore as in pure feodal donations hy lord, from: whom 
the;feud moved, muſt expreſlly limit and declare the continuance 
8 quantity of eſtate which he meant to confer, ne gurs plus denafſe 

praeſumatur, quam in donatione exprefſerit*;.” ſo, if one grants 
— feoffment lands or tenements to another, and limits or ex- 
preſſes no eſtate, the grantee (due ceremonies of law being per- 
formed) hath barely an eſtate. for life*. For, as the perſonal 
abilities of the feoffee were originally preſumed to be the imme- 
diate. or principal inducements to the feoffment, the feoffee's 
eſtate ought to be confined to his perſon, and ſubſiſt only for his 


* Co. Litt. 9; | 2 pag) 108. 
Y Lid. 8 » Co. Litt. 42. 
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life; unleſs the feoffor, by expreſs proviſion in the creation and 
conſtitation of the eſtate, hath given it a longer contindance. 
Theſe expreſs proviſions ate indeed generally made; for this was 
for ages the only conveyance; whereby dur abeſtors were wont to 
create an eſtate in fee-ſimple *, by giving the land to the febffee. 
to hold to him and his ks for ever ; N it ſerves Wr 


wr to convey any other eſtate of freehold *, of 


Bo by the mere words of the deed the feolfement Ady dd 
means perfected. There remains a very material ceremony to be 
performed, called /very of ein; without which the feoffee has 
but a mere eſtate at will * This livery of ſeiſin is no other than 
the pure feodal inveſtiture, of delivery of corporal poſſefſion of 
the land or tenement; which was held abſolutely neceſſary to 
complete the donation. ** Nam feudum fine inveſtitura nullo mods 
i conſtitui potuit : and an eſtate was then only perfect, when, 
as Fleta expreſſes it in our law, « fit f _ ef . ow goth * 


Ane bbw in Wer original riſe, were SAR A 
tended to demonſtrate in conquered countries the actual ory 


ſion of the lord; and that he did not grant a bare litigious right, 


which the ſoldier was ill qualified to proſecute, but a peaceable 
and firm poſſeſſion. And, at a time when writing was ſeldom 
practiſed, a mere oral gift, at a diſtance from the ſpot that was 
given, was not likely to be either long or accurately retained in 


the memory of by-ſtanders, who were very little intereſted in 


the grant. Afterwards they were retained as a public and noto- 
rious act, that the country might take notice of and teſtify the 
transfer of the eſtate ; and that ſuch, as claimed title by other 
·́[ůerk ane know Wen whom to bring their actions. * 


v ＋ 1. 


A al e nations, ſome notoriety of this kind kh 


Jain ever held requiſite, in order to acquire and aſcertain the 


8 * Appendix. No. I. 7 Wright. 37. mien ene 
* . 3. c. 15. f. 5. | 


4 Co. Litt. g. 
e Litt. J. 66, 
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property of lands. In the Roman law Plenum dominium was not 
ſaid to ſubſiſt, unleſs, where a man had both the right, and the 
corporal polleſion; which poſſeſſion could not be acquired with- 


out both an actual intention to poſſeſs, and an actual ſeiſin, or. 


entry into the premiſes, or part of them in the name of the 


hole b. And even in eccleſiaſtical promotions, where the free- 
hold paſſes to the perſon promoted, corporal poſſeſſion i is requi- 
red at this day, to veſt the property completely in the new pro- 


prietor; ; who, according to the diſtinction of the canoniſts ', ac- 
quires the / us ad rem, or inchoate and imperfect right, by nomi- 
nation and inſtitution ; but not the Jus in re, or complete and 


full right, unleſs by corporal poſſeſſion. Therefore in dignities 
poſſeſſion is given by inſtallment ; in rectories and vicarages by 
induction, without which no temporal rights accrue to the mi- 
niſter, though every eccleſiaſtical power is veſted in him by in- 


ſtitution. So alſo even in deſcents of lands, by our law, which 


are caſt on the heir by act of the Jaw itſelf, the heir has not ple-, 


num dominium, or full and complete ownerſhip, till he has made 


an actual corporal entry into the lands: for if he dies before entry 
made, his heir ſhall not be intitled to take the poſſeſſion, but the 
heir of the perſon who was laſt actually ſeiſed k. It is not there- 
fore only a mere right to enter, but the actual entry, that makes 


a man complete owner; ſo as to tranſmit the inheritance to his 


own heirs : non Jus, fed ſeiſina, facit e a 


* 


Ver, the POO tradition of lands being ſometimes incon- 


venicnt, a ſymbolical delivery of poſſeſſion was in many caſes 


antiently allowed ; by transferring ſomething near at hand, in the 
preſence of credible witneſſes, which by agreement ſhould ſerve 
to 1 the very thing deſigned to be conveyed; anc | an, ce 


— N * 


b Nom esc pofſeſſionem corpore et ani- minia rerum, non abt bott, trangeruntur. | 


* negue fer ſe corpore; neque per ſe animo. (Cod. 2. 3. 20 


| Non autem ita accipiendum eft, ut qui fundum * Decretal. J. 3. f. 4. c. Ys 


fofſiaere velit, omnes glebas tircumanbulet ; ſed k Sce pag. 209. 227, 228, | 
ſufficit quamlitet partem ejus* fundi introire. C ˙ end 
(V. 41. 2. 3.) And again: traditioniþus ab- k 
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eupancy of this ſign or ſymbol was permitted as equivalent to 


occupancy of the land itſelf. Among the Jews we find the evi- 
dence of a purchaſe thus defined in the book of Ruth v: * now 
«this was the manner in former time in Iſrael, concerning re- 


« deeming and concerning changing, for to confirm all things: 
« a man plucked off his ſhoe, and gave it to his neighbour ; and 


te this was a teſtimony in Iſrael.” Among the antient Goths and 
Swedes, contracts for the ſale of lands were made in the preſence 


of witneſſes, who extended the cloak of the buyer, while the 


ſeller caſt a clod of the land into it, in order to give. poſſeſſion : 


and a ſtaff or wand was alſo delivered from the vendor to the 


vendee, which paſſed through the hands of the witnefſes*. With 


our Saxon anceſtors the delivery of a turf was a neceflary ſolem- 
nity, to eſtabliſh the conveyance of lands. And, to this day, the 


conveyance of our copyhold eſtates is uſually made from the ſel- 


ler to the lord or his ſteward by delivery of a rod or verge, and 


_ then from the lord to the purchaſor by re-delivery of the lame, 


in the Preſence of a jury of tenants. 


"ConveYANCEs in writing were the laſt and moſt refined 
improvement. The mere delivery of poſſeſſion, either actual or 
ſymbolical, depending on the ocular teſtimony and remembrance 
of the witneſſes, was liable to be forgotten or miſrepreſented, 

and became frequently incapable of proof. Beſides, the new oc- 


caſions and neceſſities, introduced by the advancement of com- 
merce, required means to be deviſed of charging and incumber- 


ing eſtates, and of making them liable to a multitude of condi- 


tions and minute deſignations for the purpoſes of raiſing money, 


without : an abſolute ſale of the land; and ſometimes the like pro- 
eeedings were found uſeful in order to make a decent and com- 
petent proviſion for the numerous branches of a family, and for 
other domeſtic views. None of which could be effected by a 
mere, ſimple, corporal tiansfer of the ſoil from one man to an- 


other, which was principally calculated for conveying an abſolute 


ch. 4. v. 7. o Hickes. Di/ert. epiſtolar. 85. 
® Stiernhook, 4 jure Sucon. J. 2. c. 4. 
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unlimited dominion. Written deeds were therefore introduced, 


in order to ſpecify and perpetuate the peculiar, purpoſes of the 
party who conveyed: yet ſtill, for a very long ſeries of years, 
they were never made uſe of, but in company with the more an- 
tient and notorious method of transfer, by. delivery of corporal 
nn 


LIVER of ſeiſin, by the common law, is neceſlary to be | 


made upon every grant of an eſtate of freehold in hereditaments 
corporeal, whether of inheritance or for life only. In heredita- 
ments incorporeal it is impoſſible to be made ; for they are not 
the object of the ſenſes; and in leaſes for years, or other chattel 
Intereſts, it is not neceſſary. In leaſes for years indeed an actual 
entry is neceſſary, to veſt the eſtate in the leſſee: for the bare 
leaſe gives him only a right to enter, which is called his intereſt 
in the term, or intereſſe termini; and, when he enters in purſuance 
of that right, he is then and not before in poſſeſſion of his term, 
and complete tenant for years*. This entry by the tenant him- 
ſelf ſerves the purpoſe of notoriety, as well as livery of ſeiſin 
from the grantor could have done ; which it would have been 
improper to have given in this caſe, becauſe that ſolemnity is 
appropriated to the conveyance of a freehold. And this is one 
reaſon why freeholds cannot be made to commence in futuro, be- 
cauſe they cannot (at the common law) be made but by livery of 
ſeiſin; which livery, being an actual manual has of the 
land, muſt take effect in pragſenti, or not at t all 3, 9150 


— 4 
5 * 1 * 


O the creation of a freehold 8 one and the ſame 


time with a particular eſtate for years, we have before ſeen that. 


at the common law livery muſt be made to the particular tenant . 
But if ſuch a remainder be created afterwards, expectant, on a 
leaſe for years now in being, the livery muſt not be made to the 
leſſee for years, for then it operates nothing; e quod ſemel 
« meum eft, amplius meum efſe non poteſt*:* but it muſt be made 


Co. Lit. 46. | r pag. 167, 
4 See pag. 165. * Co. Litt. 49. 
to 


KY 
2 


35 


v Co. Litt. 48. Welt. Symb. 251. 


to the remainder-tnih hi miſe; by conſent of the legte for years: 
for without his conſent no very of che poſſeſſion can be given';; 
partly becauſe ſuch foreible livery would be an ejectment of the 
tenant from his term, and partly for the reaſons TER 


for introducing the doctrine of attornments. 0101 How 15) 


Live Ry of ſeiſin is either in deed, or in law. Livery in deed 
is thus performed. The feoffor, leſſor, or his attorney, together 
with the feoffee, leſſee, or his attorney, (for this may as effectually 


be done by deputy or attorney, as by the principals themſelves in 


perſon) come to the land, or to the houſe; and there, in the pre- 
ſence of witneſſes, declare the contents of the feoffment or leaſe, 


on which livery is to be made. And then the feoffor, if it be of 


land, doth deliver to the feoffee, all other perſons being out of 


the ground, a clod or turf, or a twig or bough there growing, 


with words to this effect. I deliver theſe to you in the name 


_ * of ſeiſin of all the lands and tenements contained in this deed.” 


But, if it be of a houſe, the feoffor muſt take the ring, or latch 
of the door, the houſe being quite empty, and deliver it to the 
feoffee in the ſame form; and then the feoffee muſt enter alone, 

and ſhut to the door, and then open it, and let in the others“. 
If the conveyance or feoffment be of divers lands, lying ſcattered 
in one and the ſame county, then in the feoffor's poſſeſſion, livery 
of ſeiſin of any parcel, in the name of the reſt, ſufficeth for all*; 
but, if they be in ſeveral counties, there muſt be as many liveries 
as there are counties. For, if the title to theſe lands comes to be 
diſputed, there muſt be as many trials as there are counties, and 
the jury of one county are no judges of the notoriety of a fact 


in another. Beſides, antiently this ſeiſin was obliged to be deli- 


vefed' doram paribus de vicineto, before the peers or freeholders 
of the neighbourhood, who atteſted ſuch delivery in the body or 
on the back of the deed ; according to the rule of the feodal 
ar „ Pave debent intereſſe inveſtiturae feudi, et non ali: : for which 


Co. 9 85 48. x Litt. $. 414. 
pag. 288. | y Feud, l. 2. l. 58. 
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this reafon is expreſſly given; becauſe the peers or vaſals of the 
lord, being bound by their oath of fealty, will take care that no 
fraud be committed to his prejudice; which ſtrangers" might. be 
apt to confiive at. And théugh, afterwards, the eher atteſta- 
tion of the pares was held asser and livery might be made 
before any credible witneſſes, yet the trial, in caſe it was diſpu- 
ted, (like that of all other atteſtations*) was ſtill reſerved to the 
ares or jury of the county *. Alſo, if the lands be out on leaſe, 
tough all lie i in the ſame county, there muſt be as many hveries 
as there are tenants: becauſe no livery can be made in this caſe, 
but by the conſent of the particular tenant ; and the conſent of 
one will not bind the reft*®. And in all theſe caſes it is prudent, 
and uſual, to endorſe the livery of ſeifin on the back of the deed, 
ſpecifying the manner, place, and time of making it; together 
with the names of the witneſſes" : And thus much for livery in 
deed. 


LIVE R in /aw is where the ſame is not made on the land, 
but in fight of it only; the feoffor ſaying to the feoffee, : give 
*« you yonder land, enter and take poſſeſſion.” Here, if the feoffee 
enters during the life of the feoffor, it is a good livery, but not 
otherwiſe; unleſs he dares not enter, through fear of his life or 
bodily harm : and then his continual claim, made yearly, in due 
form of law, as near as poſſible to the lands“, will ſuffice with- 
out an entry*. This livery in law cannot however be ger or 
received by attorney, but only by the parties themſclves *. 


2. 'THE beende by gift, donatio, is properly applied to 
the creation of an eſtate-tail, as feoffment is to that of an eſtate 
in fee, and leaſe to that of an eſtate for life or years. It differs 
in nothing from a feoffment, but in the nature of the eſtate paſſ- 
ing by it: for the operative words of conveyance in this cafe are 
do or dedis; and gifts in tail are equally imperfe& without livery 


s See pag; 35. © Line, $.qaty Se. ee e 
* Gilb. Ten. 35. DR.” © Co, Litt. 48. * 
> Dyer. 18. | t ee 


© See appendix, No, I. 1 Weſt's Symbol, 250. of 
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of ſeiſin, as feoffments in fee: limple.*. And this is the only diſ- 
tinction that Littleton ſeems to take, when he ſays , © it. is to be 
*/underſtood, that there is feoffof and feoffge, donor and, done, 
* leſſor and leſſee; vig· feoffor a as, applied to a feoffment in, fee- 
ſimple, donor to a gift in tail, and leſſor to a leaſe for life, or for 


years, or at will. In common acceptation gifts are frequently 


ee with the next ſpecies of deeds: which are, 


, 
3 
1303 
* of * * 
*. 
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. GRANTS, er: ; the cenular mathad by the com- 
mon law of transferring the property of incarporeal heredita- 
ments, or, ſuch things whereof no livery can be had*.. For 
which reaſon all corporeal hereditaments, as lands and houſes, 
are ſaid to lie in liuery; and the others, as adyowſons, commons, 
rents, reverſions, &c, to lie in grant. And the reaſon is given 
by Bratton a: © tradito, or livery, nihil aliud eft quam rei corpo- 
&« ralis de oor ſink i in perſonam, de manu in manum, tranſlatio aut in 
« pole Monem inductio; ſed res incorporales, quae ſunt ipſum jus rei 
« vel corpori inhaerens, traditionem non patiuntur.” Theſe there- 
fore paſs merely by the delivery of the deed. And in ſigniories, 
or reverſions of lands, ſuch grant, together with the attornment 
of the tenant (while attornments were requiſite) were held to be 
of equal notoriety with, and therefore equivalent to, a feoffment 
and livery of lands in immediate poſſeſſion. | It therefore differs 
but little from a feoffment, except in it's ſubject matter: for the 
operative words therein commonly uſed are dedi et conceſſ boys 
given and granted.“ Ba 5 | 55119 


4. A LEA SE is properly a conveyance of any lands or te- 
derdents, (uſually in conſideration of rent or other annual re- 
compenſe) made for life, for years, or at will, but always for 
a % time than the leſſor hath in the premiſes : for if it be 
for the who/e intereſt, it is more properly an aſſignment than 
a leaſt. The uſual words of operation in it are, «demiſe, grant, 


'd Litt. 5. 59. 2 | 1 bid. 172, "ON 884 992 5 
I. 87. 5 5 n= / 2. c. 18. „ e i 
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60 and to farm let; Aim, , conceſſ,” ct ad firmam tradi 4. Faru, | 


or  fearme, is an old axon word ügnifying proviſions a; F and 
it came to be uſed. nate of rent or render, becauſe aötientiy 
the greater part of rents were reſerved in proviſions; in corny 
in "poultry Ys and the like ; till the uſe of money became more 
frequent. 80 that a farmer, firmarius, was one who held his 
lands upon payment of a rent or feorme: though at preſent, by 

a gradual departure from the original ſenſe, the word farm is 
| brought to ſignify the very eſtate or lands ſo held upon farm or 
rent. By this conveyance an eſtate for life, for years, or at will, 
may be created, either in corporeal or incorporeal hereditaments: 
though livery of ſeiſin is indeed incident and neceſſary to one 


ſpecies of leaſes, VIZ, eaſes for life of corporeal hereditaments ; ; | 


but to no other, 


© Wu Ars VER reſtrictions, by the ſeverity of the feodal law, 
might in times of very high antiquity be obſerved with regard to 


leaſes ; yet by the common law, as it has ſtood for many cen- 


turies, all perſons ſeiſed of any eſtate might let leaſes to endure 
ſo long as their own intereſt laſted, but no longer. Therefore 


tenant in fee-ſimple might let leaſes of any duration; for he hath 


the whole intereſt : but tenant in tail, or tenant for life, could 


make no leaſes which ſhould bind the iſſue in tail or reverſioner; 


nor could a huſband, ſeiſed / Jure uxoris, make a firm or valid leaſe 
for any longer term than the joint lives of himſelf and his wife, 
for then his intereſt expired. Yet ſome tenants for life, where 
the fee-ſimple was in abeyance, might (with the concurrence of 


luch as have the guardianſhip of the fee) make [eaſes of equal 


duration with thoſe granted by tenants in fee- ſimple: : ſuch as 
parſons and vicars with conſent of the patron and ordinary® 80 

alſo biſhops, and deans, and ſuch other ſole eccleſiaſtical corpo- 
rations as are ſeiſed of the fee- ſimple of lands in their corporate 
right, might, with the concurrence and confirmation of ſuch 
perſons as the law requires, have made leaſes for years, or for 
life, eſtates in tail, or in fee, without any limitation or control. 


n Spelm. G/. 229. o Co. Litt. 44. 
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And corporations aggregate might have made what eſtates, they 
pleaſed, without the confirmation of a 175 other perſon whatſoever. 
Whereas now, hy ſeyeral ſtatutes, this power where it u was un- 
reaſonable, and. might be ma an il "uſe « of, is reſtrained ; anc E 


where i in the other caſes the reſtraint by the common 1: law ſeemed 


too hard, it is in ſome meaſure eg” The former ſtatutes 


are called the  reftraining, the latter the enabling ſtatute, We will 


take a view of them all, in order of time. . | 
99h Teube: 3 


24016 


Ax p, firſt, the enabling ſtatute, 32 1 VIII. c. 28. em- 
powers three manner of perſons to make leaſes, to endure for 
three lives or one and twenty years, which could not do ſo be- | 
fore. As, firſt, tenant in tail may by ſuch leaſes bind his iſſue 
in tail, but not thoſe in remainder or reverſion. Secondly, : a nk, 
band ſeiſed in right of his wife, in fee-ſimple or fee- tail, 
vided the wife joins in ſuch leaſe, may bind her and her — 
thereby. Laſtly, all perſons ſeiſed of an eſtate of fee -ſimple in 
right of their churches, except parſons and vicars, may (without 
the concurrence of any other perſon) bind their ſucceſſors. But 
then there muſt many requiſites be obſerved, which the ſtatute 
ſpecifies, otherwiſe ſuch leaſes are not binding. 1. The leaſe 
muſt be by indenture; and not by deed poll, or by parol. 2. It 
muſt begin from the making, or day of the making, and not at 
any greater diſtance of time. 3. If there be any old leaſe in being, 
it mult be firſt abſolutely ſurrendered, or be within a year of ex- 
piring. 4. It mult be either for twenty one years, or three ves; 
and not for both. 5. It muſt not exceed the term of three lives, or 
twenty one years, but may be for a ſhorter term. 6. It muſt be « of 
corporeal hereditaments, and not of ſuch things as lie merely i in 
grant; for no rent can be reſerved thereout by the common law, 
as the leſfor cannot reſort to them to diſtrein“. . 7. It muſt be of 


z}C} 


| Co Litt. 44. | | | poration, and the ſaccefior hall be i int itled 
os. But now by the ſtatute 5 Geo, III. e.17, to recover the rent by an action of \ ebt, 
a leaſe of tithes or other incorporeal here- which (in caſe of a frethold leaſe) he could 
ditaments, alone, may be granted by any not have brought at the common law. 
biſkop or eccleſiaſtical or eleemoſynary cor- 


lands 
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lands and tenements moſt commonly letten for twenty years paſt; 
to that if they have been let for above half dhe time. (or eleven 
years out of the twenty) either gef le £5: yeats, at will or by 
copy of court roll, it is ſufficient, 8. The moſt uſual and 'cul- 
tomary feorm or rent, for twenty years paſt, muſt be reſerved 
yearly on fuch leaſe. 9. Such leaſes muft not be made without 
impeachment of waſte. © Theſe are the guards, impoſed by the 
ſtatute (which was avowedly made for the ſecurity of farmers and 
the conſequent improvement of tillage) to prevent unreaſonable 

' abuſes, in prejudice of the iſſue, the wife, or the ſucceſſor, of 
the reaſonable indulgence here given. 


Nux r follows, in order of time, the diſabling or retraining 
ſtatute, 1 Eliz. c.19. (made entirely for the benefit of the ſucceflor) 
which enacts, that all grants by archbiſhops and biſhops (which 
include even thoſe confirmed by the dean and chapter; the which, 
however long or unreafonable, were good at common law) other 
than for the term of one and twenty years or three lives from the 
making, or without reſerving the uſual rent, ſhall be void. Con- 
current leafes, if confirmed by the dean and chapter, are held to 
be within the exception of this ſtatute, and therefore valid; pro- 
vided they do not exceed (together with the leafe in being) the 
term permitted by the a&t*. But, by a faving expreſſly made, this 
ſtatute of 1 Eliz. did not extend to grants made by any biſhop 
to the crown; by which means queen Elizabeth procured many 
fair poſſeſſions to be made over to her by the prelates, either for 
her own uſe, or with intent to be granted out again to her favour- 


* 
% 
* 


ites, whom ſhe thus gratified without any expenſe to herſelf. To 


. 1 . 8 2 | TW. C BEE ? 5 * = 
prevent which for the future, the ſtatute 1 Jac. I. e. 3. extends 


| GW; 1 . = | CJ n 4 | C5 
” the prohibition to grants and Jeaſes made to the kin, g6,well ah 


} 144 ©. = 1 - : i 
CEE to any of his ſubjects. ** 
NExT comes the ſtatute 13 Eliz. c. 10. explained and enfor- 


ced by the ſtatutes 14 Eliz. c. 11 & 14. 18 Eliz. c. 11. an 
43 Eliz. c. 29. which extend the reſtrictions, laid by the laſt 
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A. 


mentioned ſtatute on biſhops, to certain other inferior corpora- 
tions, both ſole and agregate. From laying all which together 
we may. collect, that all colleges, cathedrals, and other egeleſiaſ- 
tical, or eleemoſy ynary corporations, and all parſons : and VICALS, 
are reſtrained from making any leaſes of their lands, unleſs under 
the following regulations: 1. They muſt not — twenty one 
years, or three lives, from the making. 2. The accuſtomed 
rent, or more, muſt be yearly reſerved en 3. Houſes i in 
corporations, or market towns, may be let for forty \ years ; ; pro- 
vided they be not the manſion-houſes of the leſſors, nor have 
above ten acres of ground belonging to them; and provided the 
leſſee be bound to keep them in repair: and they may alſo be 

aliened in fee · ſimple for lands of equal value in recompenſe. 
4; Where there is an old leaſe in being, no concurrent leaſe ſhall, 
be made, unleſs where the old one will expire within three. 

years. 5. No leaſe (by the equity of the ſtatute) ſhall be made 

without impeachment of waſte*. 6. All bonds and covenants , 
tending to fruſtrate the e of the ſtatutes 1 3 & 18 Eliz. 
ſhall be void. p 


Conc CERNING theſe reſttictive ſtatutes there are two bir | 
tions to be made. Firſt, that they do not, by any conſtruction, 
enable any perſons to make ſuch leaſes as they were by common 
law diſabled to make. Therefore a parſon, or vigar, though he 
is reſtrained from making longer leaſes than for twenty one years 
or three lives, even with the conſent of patron and ordinary, yet 
is not enabled to make any leaſe at all, ſo as to bind his ſuc- 
ceſſor, without obtaining ſuch conſent*. Secondly, that though” 
| leafes ant ho to Nis acts are declared void, 25 01d are 1 


8 


. For the at was eee for the benefit of the _—_ 
for only; and n no mani ſhall make an f. of his own Fah, 


BAS 11 
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fight and penetration has in this reſpect been very apparent: for, 
though the rent ſo reſerved in corn was at firſt but one third of 
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TER I is yet ab reſtriction with regard to college leaſes, 
by: ſtatute 18-Eliz..c.'6.:1whioh idirc&s; that: ane third of the eld 


rent, then. paid, ſhould for the future be reſerved in wheat; or 
malt, reſerving a quarter of wheat for each 67 8 d, or a quarter 
of malt for every 553 or that the leſſees ſnould pay for the ſame 
according to the price · that wheat and malt ſhould be ſold for, in 
the market next adjoining to the reſpective colleges, on the mar- 
ket · day before the rent becomes due. This is ſaid © to have been 
an invention of lord treaſurer Burleigh, and fir Thomas Smith, 
then principal ſecretary of ſtate; who, obſerving how greatly the 
value of money had ſunk, and the price of all proviſions riſen, 
by the quantity of bullion imported from the newfound Indies, 
l {which effects were likely to increaſe to a greater degree) deviſed 


this method for upholding the revenues of colleges... Their fore- 


s ee half of what was ſtill reſerved in money, yet 
now the proportion is nearly inverted; and the money ariſing 
Ho corn rents is, communibus anni, almoſt double to the rents 


"OE in e 


TAE Male of beneficed clergymen are Sa endende in 
ps of their:non-reſidence, by ſtatutes 13 Elz. c. 20. 14 Ehz. 


c-71.-and-18 Eliz. c. 11. which direct, that, if any beneficed 
clergyman be abſent from his cure above fourſcore days in any 


one year, he ſhall not only forfeit one year's profit of his bene- 
fice, to be diſtributed among the poor of the parzſh:z but that 
all leaſes made by him, of the profits of ſuch benęfice, and all 
covenants and agreements of like nature, ſhall ceaſe ande void: 


except in the caſe of licenſed pluraliſts, who are allowed to de- 
miſe the living, on which they are non- reſident, to their ourates 
only; provided ſuch curates do not abſent themſelves oy 
days in any one year., And thus, much for leaſes, with. their 


11201 


veral enlargements and reſtrictions v. TS 


189. 


* Strype's annals of Eliz. which 1s very curious anch difufe, I muſt. 


IS Fox the other learning —_—_ to leaſes, refer the ſtudent to 3 Bac, abridg. 295. (title, 


leaſes 
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6. "An obama is a mutualig eee Cs the one 
in conſideration of the'otherui/ The rd exchange is ſo indi- 
vidually requiſite and appropriated by laui to this caſe, [that it can 
not be ſupplied by any other word or expreſſed hy any circumlo- 
cution*. The eſtates exchanged muſt be equal in quantity l not 
of aki for that is immaterial, but of interęſt; as tee-fimplefor 
fee-fimple, a leaſe for twenty years for a leaſe for twenty ycans, 
and the like. And the exchange may be of things that lie vither 


in grant or in livery? - But no livery of ſeiſin, even in exchanges 
of freehold, is neceſſary to perfect the conveyance ©: for each 


party ſtands in the place of the other and oceupies his right, and 
each of them hath already had corporal poſſeſſion of his own 
land. But entry muſt be made on both ſides; for; if either party 
die before entry, the exchange is void: for want of ſufficient no- 
toriety . And ſo alſo, if two parſons, by conſent of patron aind 
| ordinary, exchange their preferments; and the one is preſented, 
-inſtituted, and inducted, and the other is preſented, and inſtitu- 
ted, but dies before induction; the former ſhall not keep his ne 
: benefice, becauſe the exchange was not completed, and there- 
fore he ſhall return back to his own*. For if, after an exchange 
of lands or other hereditaments, either party be evicted of thoſe 
which were taken by him in exchange, through defect of the 
other's title; he ſhall return back to the poſſeſſion of his own, 
b by virtue of the implied ene —— in ral any" . 


* 1 
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6. A PAWTITION, pockin two. or more eee co- 

; paretriers, or tenants in common, agree to divide the lands ſo 

- held among them in ſeveralty, each taking a diſtinct part. Here, 

as in ſome inſtances there is a r of me ener 
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of poſſeſſion, it is neceſſary chat they all-mntually convey: and 
aſſure to each other the ſeveral eſtates, Which they are to take 
and 15 ſepatately. By tlie common lay copareeriers;! being 

compellable to make partition might have made ĩt by pafol only; 

but joint-tenants and tenants in common muſt have done it by 

deed: and in both caſes the conveyance muſt have been perfected 

by livery of ſeiſin :. And the ſtatutes of 31 Hen VIII. c. 1. and 
32 Hen. VIII. Ir za. made no-alteration in this point. But the 
ſtatute of frauds 29 Car, II. c. 3. hath now e ger this verry 
| tion, and ee dead een caſes e | UII 


; 1 N 14 , ” £3; { 7 


Tuxsra are e the Grain ſpecies oh Kine. or  ofiginal PRO 
. ances. . Thoſe which. remain are of the ſecondary, or derivative 
ſort ; which. preſuppoſe ſome other conveyance precedent, and 
only ſerve to enlarge, confirm, alter, reſtrain, reſtore, e 
| Mae: nn een Of duch original apes” corn __ te 


Maes 1 5 LEASES; which are a diſcharge or cconveynnes of a 


4 | man's right: in lands or tenements, to another that hath ſome 


former eſtate in poſſeſſion. The words generally uſed therein 


are remiſed, releaſed, and for ever quit- claimed b. And theſe 


releaſes may enure either, 1. By way of enlarging an gate, or 
enlarger J eſtate : as, if there be tenant for life or years, re- 
mainder to another in fee, and he in remainder releaſes all His 


I right to the particular tenant and his heirs, this giveschim the 


eſtate in fee. But in this caſe the releſſee muſt be in poſigſſion of 
ſome eſtate, for the releaſe to work upon for if there be leſſee 


for years, and, before he enters and is in poſſeſſion; the leſſor re- 
leaſes to him all his right in the reverſion, ſueh releaſt is vtid for 
want of poſſeſſion in the releſſee k. 2. By way of paſtngtaurftate, 
or mitter / eſtate: as when one of: two coparceners releaſeth all 
her right to the other, this paſſeth the fee-ſimple of tha u HD 
And in both theſe caſes there muſt be a privity of eſtate betwgen 
the releſſor and releſſee ®; that is, one of their eſtates muſt be 
10 Nu J0p ( MLL Be 
Lit. $. 250. Co, Litt. 169; x Hid. 6. 40. des 
Litt. F. 445. 012. e e e 1g. Lit % 1400 8 
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ſo related to the othef ard mate but ene and tliè fame eſtate 
in law. 3. By way of pam ged uxbt, or nter I Urbit ' ds if a 
man be diſſeiſed, and releaſtthi te Hi Gtleiſot ant His fie heteby 
rhe difſeiſor/avquires a H dale Hnrey pf 
his eſtate, and renders wat awful Which before Was tortidus". 
41) By way of euringufſbment: às if my tenant for life mäkeb a 
leaſe to A for life, remainder to Band his heirs, and Ftelekſtto 
A; chis extinguiſhes! my right to the revefſion, hl hf Cnure 
-toithe advantage of B's remairider ds well as of Als particular 
eſtate*. 5. By way of entry and fefhent + as if there be two 
joint diſſeiſors, and the diſſeiſee releaſes to one of them, he ſhall 
be ſole ſeiſed, and ſhall keep out his former companion; which 
is the ſame in effect as if the diſſeiſes had entered, and thereby 
put. an end to the diſſeiſin, and afterwards kad enfeoffed one of 
the diſſeiſors in fee. And hereupen We may obſerve, that when. 
a man has in himſelf the poſſeſſion of lands, he muſt at the com- 
mon law convey the freehold by feoffment and livery; which 
makes a notoriety in the country: but if a man has only a right 


or a future intereſt, he may convey that right or intereſt by a 


mere releaſe to him that is in poſſeſſion of the land: for the o- 
er ont 1 eee a matter of F | 
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\ B.A\ConvrixM ATION is of a nature nods allied to a re- 
| Foy Sir Edward Coke i defines it1 to be a conveyance of an 
eſtate or right in os, hereby a voidable eſtate'is made ſuft and 
't je, of whereby a particular eſtate is enctesſed: ahd 

the words of making it are theſe, have given, granted; rati- 
e fied; approved, and confirmed. An inſtance of the firſt branch 
of che definition is; if tenant for life leaſeth for forty yeats, and 
Aiethdnritg that term; here the leaſe for yearb is Woidable by 
ſchitw m lpeverſion : Jet, if he hath confirmed the eſtate öf the 
Aeſſte for yearb, before the death of tenant for life, it 8 flo len- 
er vdidable bur fore | wee branch; er chat Which ends 
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to the increaſe of a particular eſtate, is the ſame in all reſpects 
with that WO of — which Na e way of ne 
mente, . "TO; , 
SIE 90 Ja RH boob 1815181100 S ADAMAS GAA A 141 
. N. N JnkUD ER irfumredditio, or . up, 15 of a 
nature directly viſita to a releaſe; for, as that operates by the 
greater eftate's deſcending upon the leſs, a ſurrender is the falling 
of a leſs eſtate into a greater by deed. It is defined *, a yielding 
uß of an eſtate for life or years to him that hath the immediate 
reverſion or remainder, herein the particular eſtate may merge 
or drown, by mutual agreement between them. It is done by 
theſe words, © hath ſurrendered, granted, and yielded up.“ The 
ſurrenderor muſt be in poſſeflion ® ; and the ſurrenderee muſt 
have a higher eſtate, in which the eſtate ſurrendered may merge: 
therefore tenant for life cannot ſurrender to him in remainder for 
years“. In a ſurrender there is no occaſion for livery of ſeifin*; 
for there is a privity of eſtate between the ſurrenderor, and the 
ſurrenderee; the one's particular eſtate, and the other's remain 
der are one and the ſame eſtate; and livery having been once 
made at the creation of it, there is no neceſſity for having it af- 
terwards. And, for the ſame reaſon, no livery is required on a re- 
leaſe or confirmation in fee to tenant for years or at will, though 
a freehold thereby paſſes; fince the reverſion of the releſſor, or 
confirmor, and the particular eſtate of the releſſee, or confirmee, 
are one and the ſame eſtate; and where there is already a poſſeſ- 
fion, derived from ſuch a privity of eſtate, any further dns 1 
r would be vain nd mee ö | | 
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10. AN affignment is progetly: A N or W to an- 
er uf the right one has in any eſtate; but it is uſually applied to 
an eſtate ſor life or years. And it differs from a leaſe only in this: 
that by a leafe one grants an intereſt leſs than his own, reſerving 
to o himſelF reverſion in ae he Parts with the whole 
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property, and the aſſignee ſtands to all een and purpoſes in bac 
place of the geen 1540 fig Aeslen 10 291599) Ted? die 
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11. A DEFEAZANCE is a collateral deed, made at the fame 


time with a feoffment or other conveyance, containing certain 
conditions, upon the performance of which the eſtate then crea- 

ted may be defeated? or totally undone. And in this manner 
emerge were in former times uſually made; the mortgagor 
< the mortgagee, and he at the ſame time/executing a 
deed of defeazance, whereby the feoffment was rendered yoid 
on repayment of the money borrowed at a certain day. And 
this, when executed at the ſame time with the original feoffment, 
was conſidered as part of it by the antient law*; and, therefore 
only, indulged: no ſubſequent ſeeret revocation of a ſolemn con- 
veyance, executed by livery of ſeiſin, being allowed in thoſe days 
of fimplicity-and truth; though; when uſes were afterwards in- 
troduced, a revocation of ſuch uſes was permitted by the courts 
of equity. But things that were merely executory, or to be com- 
pleted by matter ſubſequent, (as rents, of which no ſeifin.could. 
* had till the time of payment; and fo alſo annuities, condi- 
tions, warranties, and the like) were always liable to be 0 
| by ener e W nn) to the time of their creation” 7 


2 * 
2 # 14 2. 


I. Ta: ERB ey remain to be ſpoken of ſome few conve 3 


ces, which have eee and nee by wg the farure 
| of uſes,” D watt 97; 5 ob not. 
"7 , Doc 
ess and jruft are in theie original of a nature very e 
or rather exactly the ſame: anſwering more to the fidei-commſſum 
titan the gu us of the civil law; which latter was the tem- 
Pe n without having the ultimate Pfg. 
ion of the ſubſtance . But the dei c | 
Fin anc ſally was ereated by will, was the diſpoſal f an 


inheritance to one, in confidence that he ſhould convey it or diſ- 


From che French verb 4 faire, mnfetum N Bid. 237. Nek -i o 
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poſe of the profits at the ill of another. Andi it was the buſi- 
nels of a particular magiſtrate, the practor fidei-commiſſarius, in- 
ſtituted by Auguſtus, to enforce the obſervance of this confidence. 
So that the right thereby given was looked upon as a veſted right, 
and. entitled to a remedy from a court of juſtice: which oc 
ſioned that known, diviſion of rights by the Roman law, into jus 
legitimum, a legal right, which was remedied by the ordinary 
courſe of law; jus ſiduciarium, a right in truſt, for which there 
was a remedy in conſcience ; and jus precarium, a right in cour- 
teſy, for which the remedy was only by intreaty or requeſt ©; In 
our law, a uſe might be ranked under the rights of the ſecond 
kind; being a confidence repoſed in another who was tenant of 
the land, or terre-tenant, that he ſhould diſpoſe of the land ak- 
cording to the intentions of ce/tuy que iſe, or him to whoſe uſe it 
was granted, and ſuffer, him to take the profits. As, if a feoff- 
ment was made to A and his heirs, to the uſe of (or in truſt for) 
and his heirs; here at the common law A the ferre-tenant had the 
legal property and poſſeſſion of the land, but B the ceftuy que uſe 
was in oonſciane and equity to have the n and dupoſab oft. 
148 | 1 3 1 1 14 RUSH 
Tus notion was tranſplanted into oFeakand from the civil law, 
about the cloſe of the reign of Edward III*,.. by means of the 
foreign eccleſiaſtics ; who introduced it to evade the ſtatutes of - 
mortmain, by obtaining grants of lands, not to their religious houſes 
directly, but to the uſe of the religious houſes *:\which'the cleri- 
cal chancellors of thoſe times held to be fidei-commiſſa, and bind- 
ing in conſcience; and therefore aſſumed the juriſdiction, which 
Auguſtus had veſted in his praetor, oſ compelling the execution 
of ſuch, truſts in the court of chancery. And, as it was moſt 
eaſy, to obtain ſuch grants from dying perſons, a maxim was eſta- 
bliſhed, that though by law the lands themſelves. were not de- 
vifable, yet if a teſtator had enfeoffed another to his on uſe, 
and ſo was „ra of the uſe only, ſuch uſe was deviſable by | 


2% 


4 bp 2. tit. 23. | e Stat. 50 Edw. Ul. e. 6. 1 190 U. 85 3 
e N. 43. 26. 1. Bacon on 115 89, 8 „ See pag. 271. e of 
Plowd. 352. # 3s W %F * 


II. will. 


Ch, 20. of Tu INFOS. 329 
will. But we have ſeen howethis euaſion was cruſhed in it's in- 
ber. 11 er per II. c. qowith reſpoct to N 
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Tard ah den being ones introduced; however Magee; 
it afterwards continued to be often innodently, and ſometimes 
very laudably, applied to a number of civil : particu- 
larly as ĩt removed the reſtraint of alienations by will, and per 
mitted the owner of lands in his lifetime to make various deſig- 
nations of their profits, as prudence, or juſtice, or family donve- 
nience, might from time to time require. Till at length, during 
our long wars in France and the ſubſequent civil commotions 
between the houſes of Vork and Lancaſter, uſes grew almoſt 
univerſal: through the defire that men had (when their lives 
were continually in hazard) of providing for their children by 
will, and of ſecuring their eſtates from forfeitures; when each 
of the contending parties, as they became uppermoſt, alternately 
attainted the other. Wherefore about the reign of Edward IV, 

(before whoſe time, lord Bacon remarks *, there are not fix caſes 
to be faund relating to the doctrine of uſes) the courts of equity 
eg to reduce whom, to EGG of a een nene 


eee it was held that the chancery ould give no 
relief, but againſt the very perſon himſelf intruſted for ceftuy que 
_ ve, and not againſt his heir or alienee. This was altered in the 
reign of Henry VI, with reſpe& to the heir ; and afterwards 
the ſame rule, by a parity of reaſon, was extended to ſuch alie- 
nees as had purchaſed either without a valuable conſideration, or 
with an s notice of the uſe v. But a purchaſor for à 64 
luable conſideration, without notice, might hold the land diſ- 
charged of any truſt or confidence. And alſo it was held, that 
neither) the king or queen, on account of their dignity royal; 
nor r e e account of pre w vr LeapacityY! g 
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could be ſeiſed to any uſe but their:own' ;- that is, they might 
hold the lands, but were not compellable to execute the truſt. 
And, if the feoffee to uſes! died withqut heir, or committed 
a. Forfenture, or married, neither the lord who entered for his 
eſcheat or forfeiture, nor the huſband who retained the poſſeſſion 
as tenant by the curteſy, nor the wife who was aſſigned her dower, 
were liable to perform the uſe? ; becauſe they were not parties 
to the truſt, but came in by act of law; though doubtleſs cheir 
"_ in nean was no Hotter: than that of the heir . 
gift (how r 
On the event bod: the aſe itſelf, or inteteſt of 1 ate «ule 
von learnedly refined upon with many elaborate diſtinctions. 
And, I. It was held that nothing could be granted to a uſe, 
whereof the uſe is inſeparable from the poſſeſſion; as annuities, 
ways, commons, and authorities, que ipſo uſu conſumuntur d: or 
whereof the ſeiſin could not be inſtantly given. 2. A uſe. could 
not be raiſed without a ſufficient conſideration. For where a 
man makes a feoffment to another without any conſideration, 
equity preſumes that he meant it to the uſe of himſelf * : unleſs 
he expreflly declares it to be to the uſe of another, and then no- 
thing ſhall be preſumed contrary to his own expreſſions. *.. But, 
if either a good or a valuable conſideration appears, equity will 
immediately raiſe a uſe correſpondent to ſuch conſideration . 
3. Uſes were deſcendible according to the rules of the common 
law, in the caſe of inheritances in poſſeſſion“; for in this and 
many other reſpects aequitas ſequitur legem, and cannot eſtabliſh 
a different rule of property from that which the law, has eſta- 
bliſhed. 4. Uſes might be affigned by ſecret deeds between the 
parties“, or be deviſed by laſt will and ;teſtament.? :-, for,, as the 
legal eſtate in the foil was nat transferred by, theſe, tranſaRtions, 
no livery of ſeiſin was neceſſary ; and, as the intention of the par- 
ties was the leading principle in this ſpecies, of property;oany. 
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inſtrument declaring that intention was allowed to be binding in 
equity. But cęſtuy que ſe could not at eommon law aliene che 
legal intereſt of the lands, without the voneurretice of his feoffutꝰʒ 
to whom he was accounted by law to be only tenant at ſuffer- 
ance . 5. Uſes were not liable to any of the feodul' burthehs; 
and particularly did not eſcheat for felony or other defect of 
blood; for eſcheats, &c, are the conſequence of tenurr, und 
uſes are held of nobody: but the land itſelf was liable to eſcheat, 
whenever the blood of the feoffee to uſes was extinguithed'by 
crime or by defect; and the lord (as was before obſerved) might 
hold it diſcharged of the uſeb. 6: No wife could be be or 
| huſband have his curteſy, of a uſeꝰ: for no truſt was declared 
for their benefit, at the original grant of the eſtate. And there- 
fore it became cuſtomary, when moſt eſtates were put in uſe, to 
ſettle before marriage ſome joint eſtate to the uſe of the huſband 
and wife for their lives; which was the original of modern join- 
tures . 7. A uſe could not be extended by writ of elegit, or 
other legal proceſs, for the debts of ce/tuy que uſe *. For, being 
merely a creature of equity, the common law, which looked no 
farther than to the Fee CEP ſeiſed of the _ could ane 
115 ee eee itt %% 1290 ern 


Ir is impracticable, upon our 0 W to purſue 8 
trine of uſes through all the refinements and niceties, which the 
ingenuity of the times (abounding in ſubtile diſquiſitions) deduced 
from this child of the imagination; when once a departure was 
permitted from the plain fimple rules of property eſtabliſhed by 
the antient law. Theſe principal outlines will be fully ſufficient 
to ſhew'the- ground of lord Bacon's complaint', that this courſe 
of proceeding! Was turned to deceive many of their juſt ani 
414<4Gnable rights. A man, that had cauſe to ſue for land;'knew 
not! ant whom to bring his action, or WhO was! ne 
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*< of-it» (The wife was defrauded; of her thirds; the huſband of 


his eurtęſy 3 the lord of hisrwardſhip, relief, 'heriot, and eſ- 
: chęat ;, the creditor af his extent for debt; and the poor te- 


ec nan of his leaſe. To remedy theſe inconveniences abundanee 
of ſtatutes were provided, which: made the lands liable to be ex- 
tended by the creditors. of cgluy que 1ſes; allowedꝭ actions for 
the; freehold to be brought againſt him, if in the actual pernancy 
Ars 14 7 yment of the profits“; made him liable to actions of 
eſtabliſhed his wan and leaſes made without the 

concurrence of his feoffees* ; and gave the lord the EP 
of his heir, with certain other feodal perquiſites IS 


Tu ES E. proviſions all tended to conſider ceftuy. que hi asithe 


real owner of the eftate;; and at length that idea was carried. into 
full effect by the ſtatute 27 Hen. VIII. c. 10. which is uſually 
called the ſatute of uſes, or, in conveyances and pleadings, the 
ſtatute for transferring uſes into poſſeſſion. The hint ſeems to have 
been. derived from what was done at the acceſſion of: king Ri- 
chard III; who having, when duke of Gloceſter, been frequently 
made a feoffee to uſes, would upon the aſſumption of the crown (as 
the law was then underſtood) have been entitled to hold the lands 
diſcharged of the uſe. But, to obviate ſo notorious an injuſtice, 
an act of parliament was immediately paſſed , which. ordained 
er Ae he had been ſo infeoffed jointly ; with other perſons; 


the land ſhould veſt in the other feoffees, as if he had never been 


named; and that, where: he ſtood: ſolely infeoffed, the eſtate 
itſelf ſhould veſt in cue que uſe in like manner as he had the 
uſe. And ſo the ſtatute of Henry VIII, after reciting thie various 
inconveniences: before- mentioned and many others, enacts, that 
«when: any perſon ſhall be ſeiſed of lands, c, to the uſe, confi- 
* dences or ruſt of any other. perſon or _ I TORE 
ot 26 An 
1 7 5 Edu. 1. 6G, © Ric. II. ſer 2. „Stat. 1 | Ric. Ul. e. . % We 
c. 3. 19 Hen. VII. c. # + ; 1 Stat, 1 Hen, VI. 6 7. 19Hen. VII. 
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<« Or ne entitled to the uſe in fee ſimple, Fee_tail for life, 
* f years, orotherwiſe, ſliaſ from theifeeforth Rand/atid'be ſeiſed 
or poſſeſſed of the land Gus and in the like eſtates as they 
<« have! in the: ule, traſt, ur eoHHdenee and that the eſtate of 
« the' perſon ſo ſeiſet v uſes ſhall he deemed” to he in Him or 

them that have the uſe, in ſuch quality, manner, form,” 4nd: 
«© condition,” as they had befors in the uſe!“ Tlie ſtatute thus 
executes. the uſe; as our lawyers: term it; that is, it conveys the 
poſſeſſion to the uſe, and transfers the uſe into poſſefſion? ther 


making cg que w/e was, ger owner of he angry we Hove hen N- 
as well at l as in ny 106410 mit pc 


Tux ſtatute baring thus, not abekched thi conveyance to 
uſes, but only annihilated! the intervening eſtate of the feoffee, 
and turned the intereſt of ceſtuy gue uſe into a legal inſtead of an 
equitahle ownerſnip; the eourts of common law began to take 
cognizance of uſes, inſtead of ſending the party to ſeek his e- 
lief in chancery. And; conſidering thiem now as merely a mode 

of conveyance; very many of the rules before eſtabliſhed in equity 
were adopted with improvements by the judges of the common 
law. The ſame perſons only were held eapäbleef being ſeiſed 
to a uſe, the ſame. conſiderations' were neceſſary for raiſing It; 
and it could only be raiſed of the ſame hereditaments, as for- 
merly. But as the ſtatute, the inſtant it was raiſed, co! erted ãt 
into an actual poſſoſſion of the land, a great number of the in 
cidentsy that formerly attended it in it's fiduciary ſtate, were tow 
at an end. The land could not eſcheat or be forfeited by the act 
or defect of the fvoffee, nor be aliened to any purchaſor diſchar⸗ 
gedꝛof the uſe; nor be Hable to dower or curteſy on aceount of 
the ſeiſin of: ſtiohifebffee; becauſe! the legal eſtate never reſts in 
im for moment, bur is inſtantaneouſlſy transferred to city gue 
2ſe, as ſoon as the uſe is declared. And, as the uſe and the land 
were now. convertible terms, they became mr e tee 
and eſcheat, in conſequence of the ſeiſin of ,cefuy gue. u. WhO 


was now become the Zerre-ttnant alſo; and 1 Ukewiſe were 
no 0 Jong deviſable by will. 
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| > Th E various nevefſities-ofimanitind; Abos MY oy judge 
very ſoon to depart from the rigout and ſimplicity of the rules 
of the common law, and to allo amore minute and complex 


conſtruction upon conveyances to uſes than upon others. Hence 
it was adjudged, that the uſe need not always be executed the 


inſtant the conveyance is made: but, if it cannot take effect at 
that time, the operation of the ſtatute may wait till the uſe ſhall 
ariſe upon ſome future contingency, to happen within a reaſon- 
able period of time; and in the mean while the antient uſe ſhall 
remain in the original grantor: as, When lands are conveyed to 
the uſe of A and B, after a marriage ſhall be had between them®, 
or to the uſe of A and his heirs till B ſhall pay him a ſum of 
money, and then to the uſe of Band his heirs?*. Which doctrine, 


when deviſes by will were again introduced, and conſidered as 
equivalent in point of conſtruction to declarations of uſes, was alſo 


adopted in favour of executory deviſes?*. But herein theſe, which are 
called contingent or ſpringing, uſes differ from an executory deviſe; 
in that there muſt be a perſon ſeiſed to ſuch uſes at the time when 


the contingency happens, elſe they can never be executed by 


the ſtatute; and therefore, if the eſtate of the feoffee to ſuch 
uſe be deſtroyed by alienation or otherwiſe, before the contin- 
gency ariſes, the uſe is deſtroyed for ever!: whereas by an exe- 
cutory deviſe the freehold itſelf is transferred to the future de- 
viſee. And, in both theſe caſes, a fee may be limited to take effect 
after a fee; becauſe, though that was forbidden by the common 


law in favour of the lord's eſcheat, yet, when the legal eſtate 


was not extended beyond one fee-fimple, ſuch ſubſequent uſes 
(after a uſe in fee) were before the ſtatute permitted to be limit- 
ed in equity; and then the ſtatute executed the legal eſtate in 
the ſame manner as the uſe before ſubſiſted. It was alſe held 
that a uſe, though executed, may change from one to another 
by circumſtances ex poſt facto; as, if A makes a feoffment 


n 2 Roll. Abr. 791. Oro Eliz 439. 1 1 Rep. 134. 138. Cro. Eliz. 439 
Bro. Abr. tit, Feoffim. al uſes. 30 wy * Pollexf, 78. 10 Mod. 423. LG ; 
* dee pag. 173. 5 Bro, Abr. tit. Froffm. al uſbs. 30. 
to 
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to the uſe of his intended wife and her eldeſt cat: for their 
lives, upon the marriage the wife takes the whole uſe in ſeve- 

ralty; ; and, upon the birth ofa; ſon, the ſe /is executed jointiy 
in them both. This is ſometimłs called a ſecondary; ſometimes 
a ſbiſting, uſe. And, whenever the uſe limited by the deed expires, 
or cannot veſt, it returns back to him who raiſed it, after ſuch 
expiration or during ſuch impoſſibility, and. is ſtiled a reſulting 
uſe. As, if a man makes a feoffment to the uſe of his intended 
wife for life, with remainder to the uſe of her firſt- born ſon in 


tail: here, till he marries, the uſe reſults back to himſelf; after 


marriage, it is executed in the wife for life; and, if ſhe dies with- 
out iſſue, the whole reſults back to him in fee*. It was likewiſe 
held, that the uſes originally declared may be revoked at any fu- 
ture time, and new uſes be declared of the land, provided the 
grantor reſerved to himſelf ſuch a power at the creation of the 
eſtate; whereas the utmoſt that the common law would allow, 


Was a deed of defeazance coeval with the grant itſelf (and there- 


fore eſteemed a part of it) upon events ſpecifically. mentioned . 
And, in caſe of ſuch a revocation, the old uſes were held inſtantly 
to ceaſe, and the new ones to become executed in their ſtead*; 
And this was permitted, partly to indulge the convenience, and 
partly the caprice of mankind; who (as lord Bacon obſerves!) 
have always affected to have the diſpoſition of their property re- 
vocabie,1 in their, own time, and irrevocable ever r afterwards... 10 


5110, RF, 330i 
By. this ind PH a deciſions 3 in thi courts oe law, tlie 
power of the court of chancery over landed property was greatly 
curtailed and diminiſhed. But one or two technical ſcruples, which 
the judges found it hard to get over, reſtored it with tenfold in- 
creaſes, They held in the firſt place, that no uſe could be li- 
«*mited;on.a-uſt*,” and that when a man bargains and-ſells his 


land for money, which raiſes a uſe by implication to the bar- 


gainee, the limitation of a farther uſe to another Perſon is re- 


t Bacon of uſes. 35 4 * Co, Jatti 235 0 dA Nos "The 
Lid. 358. 1 Rep. 120. Toots os. on uſes. 3 16. N 
gee pag. 327. i 2 Dyer. 155. 
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pugnant and therefore void'. And therefore, on a feofiment to A 
and his heirs, to the uſe of B and his heirs, in truſt for C and 
his heirs, they held that the ſtatute, executed only the firſt uſe, 
and that the ſecond was a mere nullity : not adverting, that the 
inſtant the firft uſe was executed in B, he became ſeiſed to the uſe 
of C, which ſecond uſe the ſtatute might as well be permitted 
to execute as it did the firſt; and ſo the legal eſtate might be in- 
ſtantaneouſly tranſmitted down, through a hundred uſes upon 
uſes, till finally executed in the laſt c gue uſe. Again; as the 
ſtatute mentions only ſuch perſons as were ſeiſed to the uſe of o- 
thers, this washeld nottoextend to termsof years, or other chattel 
intereſts, whereof the termor is not ſeiſed, but only paſſaſede; 
and therefore, if a term of one thouſand years be limited to A, 
to the uſe of (or in truſt for) B, the ſtatute does not execute this 
uſe, but leaves it as at common law. And laftly, (by more 
modern reſolutions) where lands are given to one and his heirs, 
in truſt to receive and pay over the profits to another, this uſe is 
not executed by the ftatute : for the land muſt remain in tho 
truſtee to enable him to perform the truſt *. 


or the two more antient diſtinctions the courts of equity 
quickly availed themſelves. In the firſt caſe it was evident, that 
B was never intended by the parties to haye any beneficial inte- 
reſt; and, in the ſecond, the ceſtuy gue uſe of the term was ex- 
preſſly driven into the court of chancery to ſeek his remedy : and 
therefore that court determined, that though theſe were not wes, 
which the ſtatute could execute, yet ſtill they were truſis in e- 
quity, which in conſcience ought to be performed. To this the 
reaſon of mankind aſſented, and the doctrine of uſes was revived, 
under the denomination of truſis: and thus, by this ſtrict con- 
ſtruction of the courts of law, a ſtatute made upon great deliber a- 
tion, and introduced in the moſt ſolemn manner, has had little 


other effect than to make a flight alteration i in the formal words 
of a conveyance ' 4 


* 1 And. 37. 136. 4 1 Equ. Caſ. abr. 3835 384. 
Bacon law of uſes 335. Jenk. 244. © 1 Hal. P. C. 248. . 
e Poph. 76. Dyer. 369. f Vaugh, 50. Atk. 591. How - 
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Ho WEVER, the courts 5 equity, in the exerciſe of * new 
juriſdiction, have wiſely avoided i in a great degree thoſe miſchiefs 
which made uſes intolerable. They now conſider a truſt-eſtate 
(either when expreſlly declared or reſulting by neceſſary implica- 
tion) as equivalent to the legal ownerſhip, governed by the ſame _ 
rules of property, and liable to every charge in equity, which, 
the other is ſubject to in law: and, by a long ſeries of uniform 
determinations, for now near a century paſt, with ſome aſſiſtance 
from the legiſlature, they have raiſed a new ſyſtem of rational. 
juriſprudence, by which truſts are made to anſwer in general all 
the beneficial ends of uſes, without their inconvenience or frauds. 
The truſtee is conſidered as merely the inſtrument of conveyance, 
and can in no ſhape affect the eſtate, unleſs by alienation for a 
valuable conſideration to a purchaſor without notice :; which, as 
ceftuy que uſe is generally in poſſeſſion of the land, is a thing that 
can rarely happen. The truſt will deſcend, may be aliened, 
is liable to debts, to forfeiture, to leaſes and other incumbrances, 
nay even to the curteſy of the huſband, as if it was an eſtate at 
law. It has not yet indeed been ſubjected to dower, more from 
a cautious adherence to ſome haſty precedents*, than from any 
well-grounded principle. It hath alſo been held not liable to 
eſcheat to the lord, in conſequence of attainder or want of heirs\: 
becauſe the truſt could never be intended for his benefit, But 
let us now return to the ſtatute of uſes. 8 dd 

Tur only . as was before obſerved, to which this * 
tute is now conſigned, is in giving efficacy to certain new and 
ſecret ſpecies of conveyances; introduced in order to render tranſ-, 
ations of this ſort as private as poſſible, and to ſave the trouble, 
of making livery of ſeiſin, the only antient conveyance of corpo- 
real freeholds : the ſecurity and notoriety of which public inveſ- 
titure abundantly overpaid the labour of going to the land, or of 
ſending an attorney in one's ſtead. But this now has given way to 


* 2 Freem. 43. | Hardr. 494. Burgeſs 5 wien Hil 
* 1 Chanc. Rep, 254. 2P. Wa. 640. 32 Geo, II. in Wer 
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12. A TWELFTH ſpecies of conveyancey called a covenant to 
tand /eiſed to uſes : by which a man, ſeiſed of lands, covenants 
in conſideration of blood or marriage that he will ſtand ſeiſed of 
the ſame to the uſe of his child, wife, or kinſman; for life, in 
tail, or in fee. Here the ſtatute executes at once the eſtate; for 
the party intended to be benefited, having thus acquired the uſe, 
is thereby put at once into corporal poſſeſſion of the landł, with- 
out ever ſeeing it, by a kind of parliamentary magic. But this 
conveyance can only operate, When made upon ſuch weighty and 
intereſting conſiderations as thoſe of blood or marriage. 


A THIRTEENTH ies of conveyance, introduced: by 
4 ain is that of a bargain and ſale of lands; which i 18/2 
kind of a real contract, whereby. the bargainor for ſome. pecu- 


niary conſideration bargains and ſells, that is, contracts to con- 


vey, the land to the bargainee; and becomes by ſuch bargain a 


truſtee for, or ſeiſed to the uſe of, the bargainee and then the 


ſtatute of uſes completes the purchaſe? : or, as it hath been well 
expreſſed , the bargain firſt veſts the uſe, and then the ſtatute 
veſts the poſſeſſion. But as it was foreſeen that conveyances, thus 
made, would want all thoſe benefits of notoriety, which the old 


common law aſſurances were calculated to give; to prevent there- 
fore clandeſtine conveyances of freeholds, it was enacted in the 


ſame ſeſſion of parliament by ſtatute 27 Hen. VIII. c. 16. that 
ſuch bargains and ſales ſhould not enure to paſs a freebold, un- 


leſs the ſame be made by indenture, and enrolled within fix months 


in one of the courts of Weſtminſter-hall or with the cuſtos ro- 
tulorum of the county. Clandeſtine bargains and ſales of chattel 
intereſts, or leaſes for years, were thought not worth, regarding, 
as. ſuch intereſts were very precarious till about fix years before; 
which alſo occaſioned them to be overlooked in framing the ſta- 
tute of uſes: and therefore ſuch bargains and ſales are not di- 
rected to be enrolled. But how impoſlible is it to foreſee, and 


k Bacon. Uſe of the law. 151, mn Cro, Jac. 696. 
id. 150. 


" See pag. 142. I 0 
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provide againſt, all the ae of innovations! This omiſ- 
ſion has ic Fils: enn 22000 R N! 
190-0616 doit VII NN dans 
14. A'rourRTEENT HY 5 ol cowidydncesi iN. by leaſe 
and releaſe ; firſt invented by ſerjeant Moore, ſoon after the ſta- 
tute of uſes, and now the moſt common of any, and therefore 
not to be ſhaken; though very great lawyers (ase particularly, 
Mr Noy) have formerly doubted it's validity . It is thus con- 
trived. A leaſe, or rather bargain and ſale, upon ſome pecuniary 
conſideration, for one year, is made by the tenant of the freehold 
to the leſſee or bargainee. Now this, without any enrollment, 
makes the bargainor ſtand ſeiſed to the uſe of the bargainee, and 
veſts in the bargainee the 2% of the term for a year; and then 
the ſtatute immediately annexes the poſe/ion. He therefore, be- 
ing thus in poſſeſſion, is capable of receiving a releaſe of the free- 
hold and reverſion ; which, we have ſeen before?, muſt be made 
to a tenant in poſſeſſion : and accordingly, the next day, a releaſe 
is granted to him 1. This is held to ſupply the place of livery of 
ſeiſin; and ſo a conveyance by leaſe and releaſe is ſaid to amount 


to a teoffment *. F 


15. To the may be added deeds to lead or declare the hs of 


bother more direct conveyances, as feoffments, fines, and reco- 


veries ; of which we ſhall ſpeak in the next chapter: and, 


16. Deeps of revocation of uſes ; hinted at in a former page”, 
and founded in a previous power, reſerved at the raiſing of the 


uſes}, to revoke ſuch as were then declared; and to appoint others 


in their ſtead, which is incident to the power of revocation*. 
And this may ſuffice for a ſpecimen of conveyances founded upon 
the ſtatute of uſes; and will finiſh our bee be ugh ſuch 
deeds as ſetye to transfer real property. 


> 107 1 


_ MD: | pag. 335» 


P pag. 324. * See nts” No. I. pag: xi. 
1 See appendix. No. II. F. 1, 2. Co. Litt. 237. | 


Co. Litt. 270. Cro. Jac, C. 85 
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Has FORE we a conehads,! it yr not the ingivplac to AR a 
"oe remarks upon ſuch deeds as are; uſed not to convey, but to 
change or incumber, lands, and dhſahurge them again: of which 


nature are, obligations or bonds, anbinden, and de efeazances 
POP them both. 


\ In An * n or dd is a deed" inet the obliger ob- 
ges himſelf, his heirs, executors, and adminiſtrators, to pay a 
certain ſum of money to another at a day appointed. If this be 
all, the bond is called a ſingle one, /implex obligatio; but there is 
generally a condition added, that if the obligor does ſome parti- 
cular act, the obligation ſhall be void, or elſe ſhall remain in full 
force: as, payment of rent; performance of covenants in a 
| deed; or repayment of a principal ſum of money borrowed.of 
the obligee, with intereſt, which principal ſum is uſually one 
half of the penal ſum ſpecified in the bond. In caſe this condi- 
tion is not performed, the bond becomes forfeited, or abſolute at 
law, and charges the obligor while living ; and after his death 
the obligation deſcends upon his heir, who (on defect of perſonal 
aſſets) is bound to diſcharge it, provided he has real aſſets by 
deſcent as a recompenſe. So that it may be called, though not a 
direct, yet a collateral, charge upon the lands. How it affects the 


perſonal property of the . will be more e Sou 
- 6rd Degener. 


I the condition of a bond be impoſtible at the time x of ma- 
king it, or be to do a thing contrary to ſome rule of law that is 
merely poſitive, or be uncertain, or inſenſible, the condition 
alone is void, and the bond ſhall ſtand ſingle and unconditional: 
for it is the folly of the obligor to enter into ſuch an obligation, 
. rom which he can never be releaſed. If it be to do a thing that 
is malum in ſe, the obligation itſelf is void: for the whole is an 
unlawful contract, and the obligee ſhall take no advantage from 
ſuch a tranſaction. And if the condition be poſſible at the time 


„ Sce — Noe. III. pag. xi11, 
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of making it, and afterwards becomes impoſſible by the act of 


God, the act of law, or the fer of the obligee himſelf,” there the 
penalty of the obligation is faved?Þ For ho prudence or foreſight 
of the obligor could guard againſt ſuch contingeney On the 
forfeiture of a bond, or it's becoming ſingle, the whole penalty 


was recoverable at law : but here the courts of equity iftetp6led, 
and would not permit a man to take more than in conſcience he 


ought; vz. his principal, intereſt, and expenſes; in caſe the for- 
feiture accrued by non-payment of money borrowed; the da- 


mages ſuſtained, upon non- performance of covenants; and the like. 


And the ſtatute 4 & 5 Ann. c. 16. hath alſo enacted, in the ſame 


ſpirit of equity, that in caſe of a bond, conditioned for the pay- 


ment of money, the payment or tender of the principal ſum 
due, with intereſt, and coſts, even though the bond be forfeited 


and a ſuit commenced thereon, ſhall be a full ſatisfaction and 


* * 5 
= 
. : 


2. A recognizance is an obligation of record, which a man en- 


ters into before ſome court of record or magiſtrate duly authori- 
 zed?, with condition to do ſome particular act; as to appear at 
the afliſes, to keep the peace, to pay a debt, or the like. It is 


in moſt reſpects like another bond: the difference being chiefly 
this; that the bond is the creation of a freſh debt or obligation 
de novo, the recognizance is'an acknowlegement of a former debt 
upon record; the form whereof is, that A. B. doth acknow- 
« lege to owe to our lord the king, to the plaintiff, to C. D. or 
« the like, the ſum of ten pounds, with condition to be void on 
performance of the thing ſtipulated: in which caſe the king, 
the plaintiff, C. D. &c, is called the cognizee, ** zs cui cognoſci- 


fur z as he that enters into the recognizance is called the cog- 
niaor, ig qui cognoſcit. This, being either certified to, or taken 
by the officer of ſome court, is witneſſed only by the record of 


that court, and not by the party's ſeal: ſo that it is not in ſtrict 


propriety a deed, though the effects of it are greater than à com- 
mon obligation; being allowed a priority in point of payment, 


* Co. Litt. 206. | Bro. Abr. tit. recognizance. 24. 


and 
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and binding the lands of the cognizor, from the time of enroll- 
ment on record *. , There are alſo other recognizances, of a pri- 
vate kind, in nature 975 4  fatute Haple, by virtue of the ſtatute 
23 Hen. VIII. c. 6. which have been already explained *, and 
DAS to be a charge upon real property. 


0 DEFEAZANCE, on a bond, or recognizance, or judg- 
2 recovered, is a condition which, when performed, defeats 
or undoes it, in the ſame manner as a defeazance of an eſtate 
before-mentioned. It differs only from the common condition of 
a bond, in that the one is always inſerted in the deed or bond 
itſelf, the other is made between the ſame parties by a ſeparate, 
and frequently a ſubſequent, deed *. This, like the condition of 
a bond, when performed, MDarges and diſincumbers the tate 
of the obligor. 


Tus x are the principal ſpecies of deeds or matter in pais, 
by which eſtates may be either conveyed, or at leaſt affected. 
Among which the conveyances to uſes are by much the moſt fre- 
quent of any ; though in theſe there is certainly one palpable de- 
fect, the want of ſufficient notoriety: ſo that purchaſors or credi- 
tors cannot know with any abſolute certainty, what the eſtate, 
and the title to it, in reality are, upon which they are to lay out or 
to lend their money. In the antient feodal method of conveyance 
(by giving corporal ſeiſin of the lands) this notoriety was in ſome 
meaſure anſwered ; but all the advantages reſulting from thence 
are now totally defeated by the introduction of death-bed deviſes 
and ſecret conveyances: and there has never been yet any ſufficient 
guard provided againſt fraudulent charges and incumbrances ; 
ſince the diſuſe of the old Saxon cuſtom of tranſacting all con- 
veyances at the county court, and entering a memorial of them in 
the chartulary or leger-book of ſome adjacent monaſtery*; and the 
failure of the general regiſter eſtabliſhed by king Richard the firſt, 
for the ſtarrs or mortgages made to Jews, in the capitula de Judaeis, 


2 Stat. 29 Car. Il. c. 3. L. 18. | d Co. Litt. 237. 2 Saud. 4. 
dee pag. 1560. | | _ © Hickes Difertat. rpiftolar. 9. 
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of which Hoveden has preſerved, a copy. Hoy far the eſtabliſh- 


ment of a like general regi Toll Eb and wills, and other 


91 0 Ino! 
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acts affecting real prop 0 BY Lis | 

deſerves to be well conſie dered. In Sed every aft pd e nt, 
regarding the tranſmiſſion * dr is regularly e 
record *. And ſome of our own provincial diviſions, particularly 
the extended county of York, and the populous count of Mid- 
dleſex, have prevailed with the legiſlature* to erect rack regiſters 
in their ſeveral diſtricts. But, however plauſible theſe proviſions 
may appear in theory, it hath been doubted by very competent 
judges, whether more diſputes have not ariſen in thoſe counties 


by the inattention and omiſſions of parties, than prevented by 
the uſe of repens; 


| « Dalrymple on feodal property. 262, = Stat. 2 & 3 Ann. c. 4. 6 Abi e. 35. 
„ 7 Ann. c. 20, 8 Geo. II. 0. 6. 
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CaarTtza: THE Win er FIRST. 


Or ALIENATION BY. MATTER or RECORD. 


SSURANCES by matter of record are ſuch as do not 
entirely depend on the act or conſent of the parties them- 
ſelves : but the ſanction of a court of record is called in, to ſub- 
ſtantiate, preſerve, and be a perpetual teſtimony of, the transfer 
of property from one man to another ; or of it's eſtabliſhment, 
when already transferred. Of this nature are, 1. Private acts of 


parliament. 2. The king's grants. 3. Fines, 4. Common re- 


coveries. 


I. PRIVAT E ati of parhament are, eſpecially of late years, 


become a very common mode of aſſurance. For it may ſome- 
times happen, that, by the ingenuity of ſome, and the blunders 


of other practitioners, an eſtate is moſt grievouſly entangled by 
a multitude of contingent remainders, reſulting truſts, ſpringing 
uſes, executory deviſes, and the like artificial contrivances ; (a 
confuſion unknown to the ſimple conveyances of the common 
law) fo that it is out of the power of either the courts of law 
or equity to relieve the owner. Or it may ſometimes happen, 


that, by the ſtrictneſs or omiſſions of family ſettlements, the te- 


nant of the eſtate 1s abridged of ſome reaſonable power, (as let- 
ting leaſes, making a jointure for a wife, or the like) which 


power cannot be given him by the ordinary Judges either in com- 


mon law or equity. Or it may be neceſſary, in ſettling an e- 
ſtate, to ſecure it againſt the claims of infants or other perſons 


under legal diſabilities ; who are not bound by any judgments or 


decrees of the ordinary courts of juſtice. In theſe, or other caſes 


of 
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of the like kind, the tranſcendent power of parliament is called 
in, to cut the Gordian knot; and by a particular law, enacted 
for this very purpoſe, to unfetter an eſtate; to give it's tenant 
reaſonable powers; or to aſlure it to a purchaſor, againſt the re- 
mote or latent claims of infants or diſabled perſons, by ſettling 
a proper equivalent in proportion to the intereſt ſo barred. This 
practice was carried to a great length in the year ſucceeding the 
reſtoration; by ſetting aſide many conveyances alleged to have 
been made by conſtraint, or in order to ſcreen the eſtates from 
being forfeited during the uſurpation. And at laſt it proceeded 

ſo far, that, as the noble hiſtorian expreſſes it *, every man had 
raiſed an equity in his own imagination, that he thought ought : 
to prevail againſt any deſcent, teſtament, or ack of law, and to 
find relief in parliament: which occaſioned tlie king at the cloſe 
of the ſeſſion to remark *, that the good old rules of law are the 
beſt ſecurity ; and to wiſh, that men might not have too much 
cauſe to fear, that the ſettlements which they make of their 
eſtates ſhall be too eaſily unſettled when they are Da by the 
Homer of parliament. | 


j 


Kere of this kind are however at preſent carried on, in both 
houſes, with great deliberation and caution ; particularly in the 
houſe of lords they are uſually referred to two judges, to examine 
and report the facts alleged, and to ſettle all technical forms. 
Nothing alſo is done without the conſent, expreſſly given, of all 
parties in being and capable of conſent, that have the remoteſt 
intereſt in the matter ; unleſs ſuch conſent ſhall appear to be. per- 
verſely and without any reaſon withheld. And, as was before 
hinted, an equivalent 3 in money or other eſtate is uſually ſettled, _ 
upon infants, or perſons not in eſe, or not of capacity, to act for 
themſelves, who are to be concluded by this at, And a general 
ſaving is conſtantly added, at the cloſe of the bill, of the right 
and intereſt of all perſons whatſoever ; except thoſe whoſe con- 
ſent is ſo given or purchaſed, and who are Hein particularly 5 
named. 5 1 


W333. 4 
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*. LAw, thus YT though it binds all parties to the bill, is 
yet looked upon rather as a Private conveyance, than as the ſo- 
lemn act of the leg ilatüre. It is not therefore allowed to be a 
public, but a mere 7 ſtatute; it is not printed or publiſhed 
among the other laws of the ſeſſion; it hath been relieved againſt, 
when obtained upon fraudulent ſuggeſtions; and no judge or jury 
is bound to take notice of it, unleſs the ſame be ſpecially ſet forth 
and pleaded to them. It remains however enrolled among the pub- 
lic records of the nation, to be for ever preſerved as a perpetual 
teſtimony of the e or aſſurance ſo made or eſtablined. 


II. Tur tings grants are alſo matter of public record. For, 
as St. Germyn ſays e, the king's excellency is ſo high 1 in the law, 
that no freehold may be given to the king, nor derived from 
him, but by matter of record. And to this end a variety of of- 
fices are erected, communicating in a regular ſubordination one 
with another, through which all the king's grants muſt paſs, and 
be tranſcribed, and enrolled ; that the ſame may be narrowly in- 
ſpected by his officers, who will inform him if any thing con- 
tained therein is improper, or unlawful to be granted. Theſe 
grants, whether of lands, honours, liberties, R or ought 
letters, li "RY; Patentes: ſo called becauſe they are not ſealed up, 
but expoſed to open view, with the great ſeal pendant a at the bot- 
tom; and are uſually directed or addreſſed by the king to all his 
ſubjects at large. And therein they differ from certain other let- 
ters of the king, ſealed alſo with his great ſeal, but directed to 
particular perſons, and for particular purpoſes: i which therefore, 
not being proper for public inſpection, are cloſed up and ſcaled. 
on the outſide, and are thereupon called writs chife,” hiterae cla 4. 
hae; and are recorded i in the cloſe-rolls, in the ſame manner a5 | 
the others a are e in the patent-rolls. : CR e 
Gu ANTS or letters patent muſt firſt paſs by bill; which is 
Prepared by the attorney and ſolicitor general, in conſequence of 


* Dr & Stud. b. . d. 8. fy a War- 


ch. 21. of Tux as. 34:7. 
a warrant from the crown; and is then ſigned, that is, ſuper- 
ſcribed at the top, with the ing s own gn 117 and ſealed 


"as 


with his privy /ignet, which i is always in the cuſtody e of th the prin- 
cipal ſecretary of ſtate ; a and then.) OL etimes j t im mediately 'paſles' 
under the great ſeal, in Wiel caſe the patent 18 fabſeribed i theſe L 


words, < fer. ipſum regem, by the King himſelf *.” 'Ot, 1erw1 8 


— 8 


the courſe is to carty an extract of the bill to the keeper of the 


privy ſeal, who makes out a writ or warrant e to the e. 
chancery ; ſo that the ſign manual is the warrant to th Ie privy 
ſeal, and the privy ſeal is the warrant to the great ſcal ; and in 
this laſt caſe the patent is ſubſcribed, Per bereue de private / | 11 | 
« 1, by writ of privy ſeal ©.” But there are ſome grants, which 
only paſs through certain offices, as the admiralty or treaſury, in 
conſequence of a /ign manual, without the confirmation of either 


the / * Bhs the great, or the privy ſeal. 


Fl 


N 1 


Tn E manner of 33 by the king does not. more differ 
from that by a ſubject, than the conſtruction of his grants, When 
made, 1. A grant made by the king, 47 the ſuit of the grantee, 
ſhall be taken moſt beneficially for the king, and againſt the par- 
ty: whereas the grant of a ſubject is conſtrued moſt ſtrongly 
_ againſt the grantor. Wherefore it is uſual to inſert i in the king's 
grants, that they are made, not at the ſuit, of the grantee, but. 
<* ex ſpeciali gratia, certa ſcientia, et nero matu regis" and then. 
they have a more liberal conſtruction . 2. A ſubject's grant ſhall q 
be conſtrued to include many things, beſides what are expreſſec 5 
if neceſſary for the operation of the grant. Therefore, in a pri- 
vate grant of the profits of land for one year, free ingreſs, egreſs, . 
and regreſs, to, cut and carry away thoſe. profits, are alſo, inclu- 
ſively. granted * ; and if a feoffment of land was made by a lord 
to his villein, this operated as a manumiſſion®; ; for he was other- | 
wiſe unable to hold it. But the king's grant, ſhall not enure to 
any other intent, than that which is preciſely expreſſed in the 
grom. As, if he grants land to an alien, it operates nothing ; 
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for ſuch grant ſhall not alſo enure o make him a denizen, that 
e de capable af taking by grant. 3. When it appears, 
fi "From the face of the grant, that the king is miſtaken, or deceived, 
ace matter of fact ot matter of lay, as in caſe of falſe ſug- 
geſtion, miſinformation, or miſrecital of former grants; or if 
his own title to the thing granted be different 6A; what he ſup- 
Lehen or if the grant be informal; or if he grants an eſtate con- 
trary to the rules of law; in any of theſe caſes the grant is ab- 
ſiolutely void“. For inſtance; if the king grants lands to one 
and his ger, hab this is merely: void: for it ſhall not be an eſtate- 
tail, becauſe there want words of proereatien, to aſcertain the 
body, out of which the heirs ſhall iſſue: neither is it a fee-fimple, 
as in common grants it would be; becauſe it may reaſonably be 
ſuppoſed, that the king meant to give no more than ameſtate- 
tail“: the grantee is therefore (if any thing) nothing more than 
tenant at will *. And, to prevent deceits of the king, with re- 
gard to the value of the eſtate granted, it is particularly provided 
by the ſtatute 1 Hen. IV. c. 6. that no grant of his ſhall be good. 
unleſs, in the grantee's petition for n n ar hag 
«made 11 he real value of the > a EIT 


Ul. W are next to Seer a very W ſpecies af . 
which is alſo of record; viz. a fine of lands and tenements. In 
Which it will be neceflary to explain, I. The mi of a fine; 

e 2 an , and 3. It's ou and nes 151 aff nk, 

7 be TY PINE is Jonieniines aid te be = eoffinant * tooprd 2 
f though it might with more accuracy be called, an acknowlege- 
ment of a feoffment on record. By which is to be underſtood, 
that it has at leaſt the ſame force and effect with a feoffment, in 
the conveying and aſſuring of lands: though it is one of thoſe 
methods of transferring eſtates of freehold by the common law, 
in which livery of ſeiſin is not neceſſary to be actually given: the 


i Bro. by. fit. Patent. 62, Finch, 'F . Bro. Abr. tit. Eliatis. 34 tit Patents.104. 
 Þ& Freem, 172. Or Del 5 Dyer. 270. Dav. 45 1048 4 
1 Finch, 101, 1a | ® Co. Litt. 30. 
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ſuppoſition and acknowlegement thereof in à court of record, 
bowever fictitious, inducingar equal notoriety. But, more par- 
ticularly, a fine may be deſeribed to be an amicable compoſition 
or agreement of a ſuitʒ either actual or fletitious, by leave of the 
king or his juſtices; hereby the lands in queſtion become, or 
ate acknowleged to be, the right of one of the parties . In 
it's original it was founded on an actual ſuit, commenced at law 
for recovery of the poſſeſſion of land or other hereditaments; 
and the poſſeſſion thus gained by ſuch compoſition was found to 
be fo ſure and effectual, that fictitious actions were, and continue 


to be, every day commenced, for the nne of en 25 "ne 
ba ane /4 e | 1 00 


Fg Cor . 188 


:412AV FINE is WA called becauſe 15 990 an ers not only to the ſuit 
l 1 commenced, but alſo to all other ſuits and controverſies con- 
oetning the ſame matter. Or, as it is expreſſed in an antient re- 
cold of parliament?, 18 Edw. I.“ non in regno Angliae provide- 
t tur, vel oft, aliqua ſecuritas major vel ſolennior, per quam aliguis 
e fatum certiorem habere poſſit, negue ad ſtatum ſuum wverificandum 
<c aliguod ſolennius teſtimonium producere, quam finem'in curia domini 
« regis levatum: qui quidem finis fic vocatur, eo quod Anis et con- 
«© ſummatio omnium placitorum ęſe debet, et hac de cauſa provideba- 
« tur.“ Fines indeed are of equal antiquity with the a rudi- 
ments of the law itſelf; are ſpoken of by Glanvil* and Bracton- 
in the reigns of Henry II, and Henry III, as things then well 
known and long eſtabliſhed ; and inſtances have been produced 
of them even before the Norman invaſion *. So that the ſtatute 
18 Edw. I. called modus levandi fines, did not give them original, 
but only declared and regulated the manner in which they ſhould | 
deleted, or darrled on. And chat is as follows: $2811 31 " | 
J 15 10 900 21 800 2114 
Tux parry, to b bean the land i is to be 8 or red, 
— action or ſuit at law againſt. the other, generally 
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an aQion of covenant *}, by ſing « out a writ or praecipe, called a 
writ of covenant*: : the foundation of which. i is a ſuppoſed agree - 
ment or covenant, that the one mall convey. the lands to the. 
other ; on the breach of which, agreement the action! is brought. 
On TOY writ there is due to the king, by antient prerogative, a 
primer Aue, or a noble for every five marks of land ſued for; 
that is, one tenth of the annual value . The ſuit being thus 


cothinenced, then follows, 


2. Tun licentia concordandi, or Tony to agree the Git ». " Fe vor, 
as ſoon as the action is brought, the defendant, knowing himſelf 
to be in the wrong, is ſuppoſed to make overtures of peace and 
accommodation to the plaintiff. Who, accepting them, but 
having, upon ſuing out the writ, given pledges to proſecute his 
ſuit, which he endangers if he now deſerts it without licence, he 
therefore applies to the court for leave to make the matter up. 
This leave is readily granted, but for it there is alſo another fine 
due to the king by his prerogative ; which is an antient revenue 
of the crown, and is called the 4ing's filver, or ſometimes the 
poſt fine, with reſpect to the primer fine before-mentioned. And 
it is as much as the primer fine, and half as much more, or ten 

| ſhillings for every five marks of land; that is, three, twentieths 
of the ſuppoſed annual value*, 


.' NzxT comes the concord, or agreement itſelf7, 2 after — 
ob Ane from the court; which is uſually an ackngwlegement 
from the deforciants (or thoſe who keep the other out of poſſeſ- 
ſion) that the lands in queſtion are the right of the complainant. 

And from this acknowlegement, or recognition. of right, the 
party levying the fine is called the cognizor, and he to whom, ĩt 


. —— — ABA rt ee 


t A fine may alſo be levied on a writ of 


pibus et ſervitiis. N L. 278.) 
v See appendix, N N 6. I. 
v> Inſti, 511. | 
w Append. No. IV. F. 2. In che times of 


— feodal juriſdiction, if a vaſal had com- 


menced a ſuit in the lord's court, he could 
meſne, of warrantia chartae, or de conſuetudi- 


not abandon it without leave: leſt the lord 


ſhould be deprived of his perquiſites for de- 
| Ing the cauſe. (Robertſon, Cha. V. i. 31.) 


* 5 Rep. 39. 2 Inſt. 5 1 1. Stat, 32 Geo. II. 
C. 14. 1 Lg BE 
1 Append, No, Iv. ö z. > 
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is lebied the cagnixee. This  acknowlegement mult be m 5 ee 

openly in the court of c common, Pleas or before one of the judges. 

of that court, or elſe before. 00 5 lpners in the country, em- 
Calle 


powered by a PEN aut] hority <a a Writ of dedimus. poteſtarem $\ 


which Judges and commiſſioners are bound by ſtatute 18 Edw. I. 
ſt. 4. to take care that the cognizors be of full age, ſound me- 
mory, and out of priſon. If there be any feme· covert among 
the cognizors, ſhe is privately examined whether ſhe does it wil- 
lingly and freely, or by compulſion of her huſband. 


By theſe acts all the eſſential parts of a fine are re completed ; : 
and, if the cognizor dies the next moment after the fine is ac- 
knowleged, provided it be ſubſequent to the day on which the 
writ is made returnable * ſtill the fine ſhall be carried on in all 
it's remaining parts: of which the next is 

4. Tu note of the fine: which i is only an abſtract of the 
writ of covenant, and the concord; naming the parties, the 
parcels of land, and the agreement. This muſt be enrolled of 


record i in the proper office, by direction of the ſtatute e. 
c. Ih 


A 
4 : . 
5 4 | - - q * 9 = 


Tux TA part is the „et of the fine, or concluſion of it: 
whit includes the whole matter, reciting the parties, day, year, 
and place, and before whom it was acknowleged or leviedb. Of 
this there are indentures made, or engroſſed, at the chirogra-, 
phèr's office, and delivered to the cognizor and the cognizce; 
uſually bee pinning thus, * haec eff frnalis concordia, this is the fi- 
nal agtecment, and then reciting the whole proceeding, at 
length. And thus the fine 3 18 completely levied at common law. 


Bx peas Ratutes till more ſolemnities are ſuperadded, in 
order to-render the fine more univerſally public, and leſs liable to 
be levied by fraud or covin. And, firſt, by 2 Edu. I. e. I, « the 


: Comb. 71. lid. 5. 5. 
* Append, Ne. IV. 5. 4. 
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note of the fine ſhall be openly read in the court of common 
pleas, at two ſeveral days in one week, and during ſuch reading 
all pleas ſhall ceaſe. By 5 Hen. IV. c. 14. and 23 Eliz. c. 3. all 
188 proceedings on fines either at the time of acknowlegement, 
or previous, or ſubſequent thereto, ſhall be enrolled of record in 
the court of common pleas. By 1 Ric. III. c. 7. confirmed and 
enforced by 4 Hen. VII, c. 24. the fine, after engroſſment, ſhall 


be openly read and proclaimed i in court ſixteen times; viz. four 
times in the term in which it is made, and four times in each of 


the three ſucceeding terms; during which time all pleas ſhall 
ceaſe : but this is reduced to once in each term by 31 Eliz. c. 2. 
and theſe proclamations are endorſed on the back of the record. 
It is alſo enacted by 23 Eliz. c. 3. that the chirographer of fines 
ſhall every term write out a table of the fines levied in each county 
in that term, and ſhall affix them in ſome open part of the court 


of common pleas all the next term: and ſhall alſo deliver the 


contents of ſuch table to the ſheriff of every county, who ſhall 
at the next aſſiſes fix the ſame in ſome open place in the court, 
for the more Public notoriety « of the fine. 


2. FIN Es, thus levied, are of four kinds. 1. What in our 
law French is called a fine . /ur cognizance de droit, come ceo que 
*11 ad de fon done; or, a fine upon acknowlegement of the right 
of the cognizee, as that which he hath of the gift of the cog- 
nizor . This is the beſt and ſureſt kind of fine; for thereby the 
deforciant, in order to keep his covenant with the plaintiff, of 
conveying to him the lands in queſtion, and at the ſame time to 
avoid the formality of an actual feoffment and livery, acknow- 


leges in court a former feoffment, or gift in poſſeſſion, to have 


been made by him to the plaintiff. This fine is therefore ſaid to 
be a feoffment of record ; the livery thus acknowleged in court, 
being equivalent to an actual livery : fo that this aſſurance is ra- 


ther a confeſſion of a former conveyance, than a conyeyance now. 
originally made; for the deforciant, or cognizor, acknowleges, 


c Appendix, No. IV. 5. 6. | This is that ſort, of which an example 
Ye 4s given in the appendix, Ne. IV. 


cognoſcit, 
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cognoſeit, the right to be in the plaintiff, or. cognizee, as that 
which he hath de /on done, of the proper gift of himſelf, the 
cognizor. 2. A fine * ſur cognizance de droit tantum,” or, upon 
acknowlegement of the right merely; not with the circumſtance 
of a preceding gift from the cognizor. This is commonly uſed 
to paſs a rever/onary intereſt, which is in the cognizor, _ For 
of ſuch reverſions there can be no feoffment, or donation with 
livery, ſuppoſed ; as the poſſeſſion during the particular eſtate 
belongs to a third perſon*. It is worded in this manner; « that 
the cognizor acknowleges the right to be in the cognizee ; and 
*« grants for himſelf and his heirs, that the reverſion, after the 
particular eſtate determines, ſhall go to the cognizee*,” 3. A 
fine © ſur conceſſit” is where the cognizor, in order to make an 
end of diſputes, though he acknowleges no precedent right, yet 
grants to the cognizee an eſtate de novo, uſually for life or years, 
by way of ſuppoſed compoſition. And this may be done reſer- 
ving a rent, or the like: for it operates as a new grant*. 4. A 
fine * /ur done, grant, et render,” is a double fine, comprehending 
the fine ſur cognizance de droit come ceo, &c, and the fine ſur con- 
cefſit ; and may be uſed to create particular limitations of eſtate : 
whereas the fine /ur cognizance de droit come ceo, &c, conveys 
nothing but an abſolute eſtate, either of inheritance or at leaſt of 
freehold ®. In this laſt ſpecies of fine, the cognizee, after the 
right is acknowleged to be in him, grants back again, or renders 
to the cognizor, or perhaps to a ſtranger, ſome other eſtate in the : 
premiſes. But, in general, the firſt ſpecies of fine, .ſur cogni- 
i zance de droit come ceo, &c,” is the moſt uſed, as it conveys a 
clean and abſolute freehold, and gives the cognizee a ſeiſin in law, 
without any actual livery; and is therefore called a fine executed, 
whereas the others are but executory. 
11000 ui 54321 

3. Wr are next to conſider the force and Hic of a fine. 
Thefe principally depend, at this day, on the common law, and 
the „ 4 Hen. VII. c. 24. and 32 Hen. VIII. c. 36. The 
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antient common law, with reſpect to this point, is very forcibly 


declared by the ſtatute 18 Ew C I. in theſe words. And the 
* reaſon; why ſuch ſolemnity is required in the paſſing of a fine, 
cis this; becauſe the fine is ſo high a bar, and of ſo great force, 
and of a nature ſo powerful in itſelf, that it precludes not only 
o thoſe which are parties and privies to the fine, and their heirs, 
hut all other perſons in the world, who are of full age, out of 


«priſon, of found memory, and within the four ſeas the day of 


the fine levied ; unleſs they put in their claim within a year 
e and a day.” But this doctrine, of barring the right by non- claim, 
was aboliſhed for a time by a ſtatute made in 34 Edw. I. c. 16. 
which admitted perſons to claim, and falſify a fine, at any inde- 
finite diſtance *: whereby, as fir Edward Coke obſerves, great 
contention aroſe, and few men were ſure of their poſſeſſions, till 


the parliament held 4 Hen. VII. reformed that miſchief, and ex- 


cellently moderated between the latitude given by the ſtatute and 
the rigour of the common law. For the ſtatute, then made], re- 
ſtored the doctrine of non- claim; but extended the time of claim. 
So that now, by that ſtatute, the right of all ſtrangers whatſoever 
is bound, unleſs they make claim, not within oze year and a day, 
as by the common law, but within five years after proclamations 
made: except feme-coverts, ' infants, priſoners, perſons beyond 
the ſeas, and ſuch as are not of whole mind; who have five years 
allowed to them and their heirs, after the death of their huſbands, 


their attaining full age, recovering their A A into 
England, or being reſtored to their right mind. 


Ix ſeems to have been the intention of thee politic prince, 


king Henry VII, to have covertly by this ſtatute extended fines 
to have been a bar of eſtates-tail, in order to unfetter the move 


eaſily the eſtates of his powerful nobility, and lay them more 


open to alienations; being well aware that power will /alivays ac- 
company property. But doubts having ariſen. whether they could, 
by mere implication, be adjudged. a ſufficient bar, (which-they 
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were expreſlly declared not tobe by the ſtatute de darts) the ſta- 
tute 32 Hen. VIII. c. 36. was theretipon made; Which removes 
all dithculties, by declaring that a fine levied by any perſon: of 
full age, to whom or to whoſe anceſtors lands have been entailed, 

ſhall be a perpetual bar to them and their heirs claiming by foree 
of ſuch entail: unleſs the fine be levied by a woman after the 


death of her huſband, of lands which were, by the gift of him 


or his anceſtor, aſſigned to her in tail for her jointure or un- 
leſs it be of lands entailed by act of parliament or letters nn 
and whereof the reverſion en to the crown. 


| FROM this view of the common tw rewlated by theſe fta- 
tutes, it appears, that a fine is a ſolemn conveyance on record from 


the cognizor to the cognizee, and that the perſons bound wy a 
fine'are TRE „ privies, and rangers. 


Taz parties are either the cognizors, or cognizees ; and theſe 
are immediately concluded by the fine, and barred of any latent 
right they might have, even'though under the legal impediment 
of coverture. And indeed, as this is almoſt the only act that a 


feme-covert, or married woman, is permitted by law to do, (and 
that becauſe ſhe is privately examined as to her voluntary con- 


ſent, which removes the general ſuſpicion of compulſion by her 
huſband) it is therefore the uſual and almoſt the only ſafe me- 


thod, whereby ſhe can join in the ſale, ſettlement, or incum- 
brance, of any eſtate. - | | 181 


PRIVIEs to a fine are ſuch as are any way related to the 
parties who levy the fine, and claim under them by any right of 
blood; or other right of repreſentation. Such as are the heirs 


general of the cognizor, the iſſue in tail ſince the ſtatute of Henry 


the eiglith, the vendee, the deviſee, and all others who muſt 
make title by the perſons who levied the fine. For the act of the 


anceſtor ſhall. bind the heir, and the act of the acidgipabhaiadul 


m See ſtatute I1 Hen. VII. c. 20. 
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ſtitute, or ſuch as claim under any coe nee made 915 him a 
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STRANGERS to a ane are all bier perſons in the world, 
Adee only parties and privies. And theſe are alſo bound by a 
fine, unleſs, within five years after proclamations made, they 
interpoſe their claim; provided they are under no legal impedi- 

ments, and have then a preſent intereſt in the eſtate. The im- 

pediments, as hath before been ſaid, are coverture, infancy, im- 

priſonment, inſanity, and abſence beyond ſea: and perſons, who 

are thus incapacitated to proſecute their rights, have five years 
allowed them to put in their claims after ſuch impediments are 
removed. Perſons alſo that have not a preſent, but a future in- 
tereſt only, as thoſe in remainder or reverſion, have five years al- 
lowed them to claim in, from the time that ſuch right accrues ®.. 

And if within that time they neglect to claim, or (by the ſtatute 

4 Ann. c. 16.) if they do not bring an action to try the right, 

within one year after making ſuch claim, and proſecute the ſame 

with effect, all perſons whatſoever are barred of whatever right 
they may have, by force of the ſtatute of non- claim. 


Bur, in order to make a fine of any avail at all, it is neceſ- 
ſary that the parties ſhould have ſome intereſt or eſtate in the 
lands to be affected by it. Elſe it were poſſible that two ſtran- 
gers, by a mere confederacy, might without any riſque defraud 
the owners by levying fines of their lands; for if the attempt be 
diſcovered, they can be no ſufferers, but muſt only remain in ftatu 
quo: whereas if a tenant for life or years levies a fine, it is an 
abſolute forfeiture of his eſtate to the remainder- man or rever- 
_ floner?, if claimed in proper time. It is not therefore to be 
ſuppoſed that ſuch tenants will frequently run ſo great a hazard; 
but if they do, and the claim is not duly made within five years 
Ater their Os terms ww"; 1, the eſtate 1 is ed rer Weder 
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by it. Vet where a ſtranger, Whoſe preſumption cannot FM be 
puniſhed, officiouſly interferes in an eſtate which in no wiſe be- 
longs to him, his fine is of no effect; and may at any time be 
ſet aſide (unleſs, by ſuch as are parties or privies thereunto“) by 
pleading that partes inis nihil habuerunt. And thus much for 
the conveyance or aſſurance by fine: which not only, like other 
conveyances, binds the grantor himſelf, and his heirs; but alſo 
all mankind, whether concerned in the transfer or no, if they 
- 20 to put in their claims within the time allotted by law. 


IV. Tax fourth ſpecies of 3 by matter of e 18 
a common recovery. Concerning the original of which, it was for- 
merly obſerved *, that common recoveries were invented by the 


_ eccleſiaſtics to elude the ſtatutes of mortmain; and OO. 


encouraged by the fineſſe of the courts of law in 12 Edw. IV. 


in order to put an end to all fettered inheritances, and bar not 
only eſtates-tail, but alſo all remainders and reverſions expectant 


| thereon. I am now therefore only to conſider, firſt, the nature 
of a common een ; and, ſecondly, it's force and fs 

I. Abd D, firſt, the nature of it; or what a common recovery 
is. A common recovery is ſo far like a fine, that it is a ſuit or 
action, either actual or fictitious : and in it the lands are recovered 
againſt the tenant of the freehold ; which recovery, being a ſup- 
poſed adjudication of the right, binds all perſons, and veſts a free 


and abfolute fee-fimple in the recoveror. A recovery therefore 


being in the nature of an action at law, not immediately com- 
promiſed like a fine, but carried on through every regular ſtage 
of proceeding, I am greatly apprehenſive that it's form and me- 


thod will not be eaſily underſtood by the ſtudent, who is not yet 
acquainted with the courſe of judicial proceedings; which can- 
not be thoroughly explained, till treated of at large in the third 
book of theſe commentaries. However I ſhall endeayour to ſtate 


it's nature and progreſs, as clearly and conciſely as I can; avoid- 
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LET b in dle gilt u el, ſuppoſe David Edwards“ to be te- 
nant of the freehold, and deſirous to ſuffer a common recovery, 
in order to bar all entails, remainders, and reverſions, and to con- 
vey the ſame in fee-ſimple to Francis Golding. To effect this, 
Golding is to bring an action againſt him for the lands; and he 
accordingly ſues out a writ, called a praecipe quod reddat, becauſe 
thoſe were it's initial or moſt operative words, when the law 
proceedings were in Latin. In this writ the demandant Golding 


alleges, that the defendant Edwards (here called the tenant) has 


no legal title to the land; but that he came into poſſeſſion of it 
after one Hugh Hunt had turned' the demandant out of it *. The 
ſubſequent proceedings are made up into a record or recovery 
roll”, in which the writ and complaint of the demandant are firſt 
recited : whereupon the tenant appears, and calls upon one Ja- 
cob Morland, who is ſuppoſed, at the original purchaſe, to have 
_ warranted the title to the tenant ; and thereupon he prays, that 
the ſaid Jacob Morland may be called in to defend the title which 
he ſo warranted. This is called the voucher, vocatio, or calling of 
Jacob Morland to warranty ; and Morland is called the vouchee. 
Upon this, Jacob Morland, the vouchee, appears, is impleaded, 
and defends the title. Whereupon Golding, the demandant, de- 
fires leave of the court to imparl, or confer with the vouchee' in 
private; which is (as uſual) allowed him. And ſoon afterwards 
the demandant, Golding, returns to court, but Morland the 
vouchee diſappears, or makes default. Whereupon judgment is 
given for the demandant, Golding, now called the recoveror, to 
recover the lands in queſtion againſt the tenant, Edwards, who 
is now the recoveree: and Edwards has judgment to recover of 
Jacob Morland lands of equal value, in recompenſe for the lands 
ſo warranted by him, and now loſt by his default ; which is a- 


greeable to the doctrine of warranty mentioned in the preceding 


t See eppendix, No. V 1 8. 2. 
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is called, the comman. Pu vc Ht = 4h a CU only 3 a 
nominal recompenſe for the lands ſo ee againſt him by 
Golding; which lands are now abſolutely, veſted in the ſaid, re- 
coveror by judgment of law; and ſeiſin thereof is deliyered by the 
ſheriff of the county. So that this co luſive recoyery operates 
merely i in the nature of a conveyance in fee-ſimple, from Bdr 
wards the tenant in tail, to BG the purchaſor, 


THE recovery, here deſcribed, is with . % ngle youghet only; 
but, ſometimes it 18 with double, treble, or farther voucher, as the 
exigency of the caſe may require, And indeed it is now. uſual | 
always to have a recovery with double voucher at the leaſt : by 
firſt conveying an eſtate of freehold to any indifferent perſon, 
againſt whom the praecipe is brought; and then he vouches the 
tenant in tail, who youches over the common youchee*. For, if 
a recovery be had immediately againſt tenant in tail, it bars only 
ſuch eſtate in the premiſes of which he is then actually ſeiſed; 
whereas if the recovery be had againſt another perſon, and the 
tenant in tail be vouched, it bars every latent right and- intereſt 
which he may have in the lands recovered”, If Edwards therer 
fore be tenant of the freehold in poſſeſſion, and John Backer be 
tenant in tail in remainder, here Edwards doth firſt vouch Bar- 
ker, and then Barker vouchesJacob Morland the common vouchee; 
who is always the laſt perſon vouched, and always makes default: 
Tenn the demandant Golding recovers the land againſt the 
tenant Edwards, and Edwards recovers a recompenſe of equal 

| value againſt | Barker. the firſt vouchee ; who recovers the like 
| againſt Morland the common vouchee, againſt hom fy ideal. 
recovery in value is always ultimately awarded. 


1926} 
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Tu 18 ſuppoſed recompenſe in wel TRY is the reaſon why the iſſue 
in tail is held to be barred by a common recovery. For, if the 
recoveree ſhould ever obtain a recompenſe in lands from the com- 

mon vouchee (which there is a poſſibility in contemplation of 

law, though a very improbable one, of his doing) theſe lands 
would ſupply the place of thoſe ſo recovered from him by collu- 
ſion, and would deſcend to the iſſue in tail *. This reaſon will 
alſo hold, with equal force, as to 09 remainder-men and rever- 
ſioners; to whom the poſſibility will remain and revert, as a full 
recompenſe for the reality, which they were otherwiſe entitled 
to: but it will not always hold; and therefore, as Pigott ſays“, 
the judges have been even aftutt, in inventing other reaſons to 
maintain the authority of recoveries. And, in particular, it hath 
been ſaid, that, though the eſtate-tail is gone from the recoveree, 
yet it is not de firoyed, but only transferred; and ſtill ſubſiſts, and 
will ever continue to ſubſiſt (by conſtruction of law) in the reco- 

veror, his heirs, and aſſigns: and, as the eſtate-tail ſo continues 
to ſubſiſt for ever, the remainders or reverſions expectant on the 
determination of ſuch eſtate-tail can never take PRES: 


To Ga awkward wilt, ſuch ſubtile refinements, and ſuch 
ſtrange reaſoning, were our anceſtors obliged to have recourſe, in 
order to get the better of that ſtubborn ſtatute de donis. The de- 
ſign, for which theſe contrivances were ſet on foot, was certainly 
laudable ; the unrivetting the fetters of eſtates-tail, which were 
attended with a legion of miſchiefs to the commonwealth : but, 
while we applaud the end, we cannot but admire the means. Our 
modern courts of juſtice have indeed adopted a more manly way 
of treating the ſubject; by conſidering common recoveries in no 
other light, than as the formal mode of conveyance, by which 
tenant in tail is enabled to aliene his lands. But, fince the ill con- 
ſequences of fettered inheritances are now generally ſeen and al- 
lowed, and of courſe the utility and expedience.of ſetting them 
at liberty are apparent; it hath often been wiſhed, that the pro- 

* Dr & St. b. 1. dial, 26. | of com. recov., 13, 14. 
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ceſs of this conveyance was ſhortened, and rendered leſs ſubj ot | 
to niceties, by either totally repealing the ſtatute de donis ; which 
perhaps, by reviving the old doctrine of conditional fees, might 
give birth to many litigations : A: by veſting i in every tenant in 
tail of full age the ſame abſolute fee-ſimple at once, which now 
. he may obtain whenever he pleaſes, by the colluſive fiction of a 
common recovery; though this might poſſibly bear hard upon 
thoſe in remainder or reverſion, by abridging the chances they 
would otherwiſe frequently have, as'no recovery can be ſuffered 
in the intervals between term and term, which ſometimes con- 
tinue for near five months together: or, laſtly, by empowering | 
the tenant in tail to bar the eſtate-tail by a ſolemn deed, to be 
made in term time and enrolled in ſome court of record ; which 
is liable to neither of the other objeQtions, and is warranted not 
only by the uſage of our American colonies, but by the prece- 
dent of the ſtatute? 21 Jac. I. c. 19. which, in caſe of a bankrupt 
tenant in tail, empowers his commiſſioners to ſell the eſtate at any 
time, by deed indented and enrolled. And if, in fo national a 
concern, the emoluments of the officers, concerned in paſſing re- 
coveries, are thought to be worthy attention, thoſe might be 
provided for in the fees to be paid upon each enrollment, TH 


2. Tu E force and ect of common recoveries may appear, 
from what has been ſaid, to be an abſolute bar not only of all 

eſtates-tail, but of remainders and reverſions expectant on the 
determination of ſuch eſtates. So that a tenant in tail may, by 
this method of aſſurance, convey the lands held in tail to the re- 
coveror his heirs and aſſigns, abſolutely free and diſcharged of all 
conditions and limitations in tail, and of all remainders and re- 
verſions. But, by ſtatute 34 & 35 Hen. VIII. c. 20. no recovery 
had againſt tenant in tail, of the king's gift, whereof the re- 
mainder'6r reverſion is in the king, ſhall bar ſuch eſtate-tail, or 
the rethainder or reverſion of the crown. And by the ſtatute 

11 Hen. VII. c. 20. no woman, after her huſband's death, all 


ſuffer e of lands ſettled on her by her huſband c or ſettled 
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on her huſband and her by any of his anceſtors, And by Natute 
14 Eliz. c. G. no tenant for life, of any fort, can ſuffer à ASE 
ſo as to bind them in remainder or reverſion. For which reaſon, 
if there be tenant for life, with remainder in tail, and other re- 

mainders i over; and the tenant for life is defirous to ſuffer a va- 
lig recovery; either he, or. the tenant to the praecipe by him made, 
muſt vouch the remairider-man in tail, otherwiſe the recovety is 
void: but if he does vouch ſuch remainder-man, and he appears 

and youches the common vouchee, it is then good; for if a man 
be youched and appears, and ſuffers the recovery to be had, it is 


as effectual to bar the eſtate· tail as if he himſelf were the 
recoveree © 5 


IN all recoveries it is mneceliny that the teroveree, or tenant 
to the pruecipe, as he is uſually called, be actually ſeiſed of the 
freehold, elſe the recovery is void %. For all actions, to recovet 
the ſeiſin of lands, muſt be brought againſt the actual tenant of 
the freehold, elſe the ſuit will loſe it's effect; ſince the freehold 
cannot be recovered of him who has it not. And, though theſe 

recoveries are in themſelves fabulous and fiRtitious, yet it is ne- 
ceſſary that there be actores fabulae, properly qualified. But the 
nicety thought by ſome modern practitioners to be requiſite in 
conveying the legal freehold, in order to make a good tenant to the 
praecipe, is removed by the proviſions of the ſtatute 14 Geo. II. 
C. 20. which enacts, with a retroſpe& and conformity to the an- 
tient rule of law*, that, though the legal freehold be veſted in 
leſſees, yet thoſe who are intitled to the next freehold eſtate in 
remainder or reverſion may make a good tenant to the prazcipe © 
and that, though the deed or fine which creates ſach tenant be 
ſubſequent to the judgment of recovery, yet, if it be in the fame 
term, the recovery ſhall be valid in law: and that, though the 
recovery itſelf do not appear to be entered, or be not regularly 
entered, on record, yet the deed to make a tenant to the praecipe, 
and declare the uſes of the chere ſhall after a poſſeſſion of 


© Salk. 571. © Pigott, 41, Cc. 4 Burr, I. 115. 
4 Pigott. 28, 
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twenty years he ſyficient- evidence, on behalf of a purchaſdt for 

valuable conſideration; that ſuch recovery Was duly dürre. And. 

_ this may ſuffice to give the” ſttident' à general idea of __ 
pee the lat ſpecies of 'allyranices by matter of record, 


BxroRR I n this head, T muſt add a word anti 
deeds to tag, or to declare, the uſes of fines, and pf pe 
For if they be levied or ſuffered without any good conſideration, 
and without any uſes declared, they, like other canveyances, 
enure only to the uſe of him who levies or ſuffers them. And 
if a conſideration appears, yet as the moſt uſual fine, . ſur cog- 
& nigance de droit came ceo, &c,” conveys an abſolute eſtate, with- 
out any limitations, to the cognizee ; and as common recaveries 
do the ſame to the recoveror; theſe aſſurances could not be made 
to anſwer the purpoſe of family ſettlements, (wherein a variety 
of uſes and deſignations is very often expedient) unleſs their force 
and effect were ſubjected to the direction of other more compli- 
cated deeds, wherein particular uſes can be more Particularly 
expreſſed. The fine or recovery itſelf, like a power once gained 
in mechanics, may be applied and directed to give efficacy to an 
infinite variety of movements, in the vaſt and intricate machine 
of a voluminous family ſettlement. And, if theſe deeds are made 
previous to the fine or recoyery, they are called deeds to lead the 
uſes; if ſubfequent, deeds to declare them. As, if A tenant in 
tail, with reverſion to himſelf in fee, would ſettle his eſtate on 
B er life, temainder to C in tail, remainder to D in fee; 'rhis 
is what by law he has no power of doing effectually, while his 
own eſtate-tail is in being. He therefore uſually covenants to levy 
a fine (or; if there be any intermediate remainders, to ſuffer a reco⸗ 
very) to E, and that the ſame ſhall enure to the uſes in ſuch ſet⸗ 
tleinent mentioned. This is now a deed to lead the uſes of the fine 
or fceevery; and the fine when levied, or recovery when ſuffered, 
Mall enure to the uſes fo ſpecified and no other. For though E, 
the conuſee or recoveree, hath a fee-ſimple veſted in himſelf bß 
the fine or. recovery 3, yet, by the operation of this deed, be be- 

f Dyer. 18. Sh 

XX 2 comes 
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comes a mere inſtrument or conduit-pipe, ſeiſed only to the uſe 
of B, C, and D, in ſucceſſive order: which uſe is executed im- 
mediately, by force of the ſtatute of uſes*. Or, if a fine or re- 
covery be had without any previous ſettlement, and a deed be 
afterwards made between the parties, declaring the uſes to which 
the ſame ſhall be applied, this will be equally good, as if it had 
been expreſſly levied or ſuffered in conſequence of a deed direct- 
ing it's operation to thoſe particular uſes. For by ſtatute 48 5Ann. 

c. 16. indentures to declare the uſes of fines and recoveries, made 
| 15 the fines and recoveries had and ſuffered, ſhall be good and 
effectual in law, and the fine and recovery ſhall enure to ſuch 
uſes, and be eſteemed to be only in truſt, notwithſtanding the 


ſtatute of frauds 29 Car. II. c. 


3. enacts, that all truſts ſhall 


declared in writing, at (i not ) 1 time when ſuch bac 


are e created. 


This doctrine may perhaps be more 
elearly illuſtrated by example. In the deed 
or marriage ſettlement in the appendix, 
No. II. f. z. we may ſuppoſe the lands to 
have been originally ſettled on Abraham and 
Cecilia Barker for life, remainder to John 


Barker in tail, with divers other remainders 


over, reverſion to Cecilia Barker in fee; 
and now intended to be ſettled to the ſeve- 
ral uſes therein expreſſed, viz. of Abraham 
and, Cecilia Barker till the marriage ; re- 
mainder to John Barker for life ; remainder 
to truſtees to preſerve the contingent remain- 
ders; remainder to his widow for life, for 


her jointure; remainder to other truſtees, 


for a term of five hundred years; remainder 
to their firſt and other ſons in tail; remain- 
der to their daughters in tail ; remainder to 
John Barker in tail; remainder to Cecilia 
Barker in fee. Now it is neceſſary, in or- 
der to bar the eſtate-tail of John Barker, 


to /ead the uſes, 


and the remainders expectant thereon, that 
a a recovery be ſuffered of the premiſes; and 


it is thought proper (for though uſual, it is 
by no means neceſſary : ſee Forreſter. 167. ) 
that in order to make a good tenant of the 


freehold, or tenant to the praecipe, during 


the coverture, a fine ſhould be levied by 
Abraham, Cecilia, and John Barker; and 


that the recovery itſelf be ſuffered againſt 


this tenant to the praecipe, who ſhall vouch 
John Barker, and thereby bar his eſtate-tail, 

and become tenant of the fee-fimple by 
virtue of ſuch recovery: the uſes of which 


eſtate, ſo acquired, are to be thoſe expreſſed 


in this deed, Accordingly the parties cove- 
nant to do theſe ſeveral acts: (ſee Pag. viii.) 
and in conſequence thereof the fine and 
recovery are had and ſuffered (No. IV. and 


No. V.) of which\this Fn eee 
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E are next to conſider aſſurances by ſpecial cuſtom, ob- 
_ taining only in particular places, and relative only to a 
articular ſpecies of real property. This therefore is a very nar- 
row title; being confined to copyhold lands, and ſuch cuſtomary 
eſtates, as are holden in antient demeſne, or in manors of a fi- 
milar nature: which, being of a very peculiar kind, and origi- 

nally no more than tenancies in pure or privileged villenage, were 
never alienable by deed; for, as that might tend to defeat the 
lord of his figniory, it is therefore a forfeiture of a copyhold *. 
Nor are they transferrable by matter of record, even in the king's 
courts, bnt only in the court baron of the lord. The method 
of doing this is generally by furrender ; though i in ſome manors, 

cell cuſtom, recoveries may be ſuffered of copyholdg®:; but 
Re 6 differing in nothing material from recoveries of free. land, 
fave only that they are not ſuffered in the king's courts, but in 
the court baron of the manor, I ſhall confine myſelf to convey 
ances, by ſurrender, and their conlequences. | 
| NI NY bard i} | * 
1 V is the yielding up of chi ſtirs 
by the tenant into the hands of the lord, for ſuch purpoſes as in 
the ſurrender are expreſſed. As, it may be, to the uſe and be- 
hoof of A and his heirs; to the uſe of his own will ; and the 
like. The proceſs, in moſt manors, is, that the tenant comes to 


s Litt. 1.74. | b Moor, 637, 


12 4 2 £1 . 0 \ 


} 


the 
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the ſteward, either in court, (or, if the cuſtom, permits, out of 


court) or elſe to two cuſtomary tenants of the ſame manor, pro- 


vided that alſo have a Cuſtom ta warrant it; and there by deli- 


ao karat Ii e mailt 15 . 
veting up a rod, a globe, or other ſymbol, as the cuſtom directs, 


reſigns into the bands af the lord, by the hands and acceptance 


of his ſaid ſteward, or of the ſaid two tenants, all his intereſt and 
* 5 ; rs 4h ? 228 2 nnn ; ' 
title to the eſtate; in truſt to be again granted opt by the lord, 


2 | in ei SU E 1 . . 
to ſuch perſons and for ſuch uſes as are named in the ſurrender, 


and the cuſtom of the manor will warrant. If the ſurrender be 


made out of court, then, at the next or ſome ſubſequent court, 


the jury or homage muſt preſent and find it upon their oaths; 


which preſentment is an information to the lord or his ſteward of 


what has been tranſacted out of court, Immegiately upon ſuch 


ſurrender in court, or upon preſentment of a ſurrender madę out 


of court, the lord by his ſteward grants the ſame land again to 


ceſtuy que uſe, (who is ſometimes, though rather improperly, called 
the ſurrenderee) to hold by the antient rents and cuſtomary ſer= 


vices 3 


vhich admiſſion he pays a fine to the lord, according to the cuſ- 
tom of the manor, and takes the oath of fealt . 1 

Ix this brief abſtract of the manner of transferring eopyhold 
eſtates we may plainly trace the viſible footſteps of the feodal 
inſtitutions. The fief, being of a baſe nature and tenure, is un- 


alienable without the knowlege and conſent of the lord. For this 
purpoſe it is reſigned up, or ſurrendered into his hands. Cuſtom, 
and the indulgence of the law, which favoprs liberty, chaginow: 
given the tenant a right to name his ſucceſſor; but ſormerly it was 
far otherwiſe. And J am apt to ſuſpect that this right is of much 


the ſame antiquity with the introduction of uſes with reſpect to 
freehold lands: for the alienge of a copyhold had merely aus fidu- 


ciarum, for which there was no remedy at law, but 6nly by /- 


poena 


and thereupon admits him tenant to the copyhold, ac- 
cording to the form and effect of the ſurrender, which muſt be 
exactly purſued, And this is done by delivering up to the new 
tenant. the rod, or gloye, or the like, in the name, and as the 
fymbol, of corporal ſeiſin of the lands and tenements. Upon 


| | _ 
Ch. 226 of Th 1 0 . 06 ö 


10 i b £999 36 7 
poenn in chancery*, When there fore th i ha 


6 d accepted @ 
ſurrender of his tenant s intéreft, u 00 11 to en the 
eſtate to another perſoll, Ether " "© 8 


0 named or to be 
afterwards named in the that t's 15 8 ce ce his 
truſt as a matter of confcience; en Fefe. l ond 


ingly new in the time of Edward IV, Was generally acquieſced 
in, as it opened the way for the alienation of copyholds, as well: 
as of "freehold eſtates, and as it rendered, the % of them bath. 
equally deviſable by teſtament. Vet, even to is day, the new. 
tenant cannot be admitted but by compoſition with the lord, and 
paying him a fine by way of ge cent for the licence of 
alienation. Add to this the plain feodal inveſtiture, by delivering 
the ſymbol of ſeiſin in preſence of the other tenants in open 
court; * guandb haſta vel aliud corporeum guidlibet porrigitur a do- 

© nino fe inveſtituram facere dicente; quae ſaltem coram duobus 
««waſallis ſolenniter fieri debet*:” and, to crown the whole, the 
_ oath of fealty antiexed, the very bond of feodal ſubjection. F rom 
all which we may fairly einlud, that, had there been no other 
evidence of the fact in the reſt of our tenures and eſtates, the \ 
very exiſtence of copyholds, and the manner in which they are 
transferred, would inconteſtabiy prove the very univerſal recep 
tion, which this northern ſyſtem of property for a long time ob 
tained in this iſland; and which communicated itſelf, or at leaſt 
it's fimilitude, even to our very villeins and aden. 


2A A 5 h 
Tuts merlöd of conveyance is ſo effential to the nature of a 


copyhold eſtate, that it cannot poſlibly be transferred by any 
other aſſurance. No feoffment, fine, or recovery (in the king's 
courts) Has any operation thereupon. If I would, exchange a 
_ copyhold/eftats'with another, I cannot do it by an ordinary deed;: 
of exchange at the common law; but we muſt ſurrender to each 
other's uſe, and the lord will admit us accordingly. If I would 
deviſe Lo hen I muſt ſurrender it to the uſe 65 AY Jaſk will 


( eie, Joo. uu 98585 Tui e. 1 
Bro. Abr. tit. Tenant per copie. 1 10, 


and 


. 
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and teſtament z and in my will I muſt declare my intentions, wa 
name a e Who will on 5 entitled to A 1 


42 . | 


13 
1 


0 $13" 111. $0 
In 855 the more ts to apprehend the nature of this pe- 


culiar aſſurance, let us take a ſeparate view of it's ſeveral parts; 
the ſurrender, the Porno and the admittance. 


#4 
rt ” 
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1. A SURRENDER, by an . nent whereto 


15 conveyance is to receive it's perfection and confirmation, is 
rather a manifeſtation of the alienor's intention, than a transfer 
of any intereſt in poſſeſſion. For, till admittance of ceſtuy que 


uſe, the lord taketh notice of the ſurrrenderor as his tenant ; and 
he ſhall receive the profits of the land to his own uſe, and; ſhall 


n all ſervices due to the lord. Vet the intereſt remaius in 


3 


land to any other, or make it ſubject to any ather incumbrance 
than it was ſubje& to at the time of the ſurrender. But no man- 


ner of legal intereſt is veſted in the nominee before admittance. 


If he enters, he is a treſpaſſer and puniſhable in an action of . 


treſpaſs : : and if he ſurrenders to the uſe of another, ſuch ſurren- 


der is merely void, and by no matter ex poſt fafo can be con- 
firmed. For though he be admitted in purſuance of the eriginal 
ſurrender, and thereby acquires afterwards a ſufficient and plenary 


intereſt as abſolute owner, yet his ſecond ſurrender previous to his 


own admittance is abſolutely void ab initio; becauſe at the time of 


ſuch ſurrender he had but a poſſibility of an intereſt, and could 


therefore transfer nothing: and no ſubſequent admittance can make 


an act good, which was ab initio void. Yet, though upon the ori- 
ginal ſurrender the nominee hath but a poſſibility, it is however 


ſuch a poſſibility, as may whenever he pleaſes, bg reduced to a 


certainty : for he cannot either by force or fraud be deprived or 
deluded of the effect and fruits of the ſurrender ; but if the lord 
refuſe to admit him, he is compellable to do it by a bill in chan- 
cery or a mandamus*: and the ſurrenderor can in no wife defeat his 
grant ; his hands being for ever bound from diſpoſing of * land 


f Co, Copyh. F- 36. 2 Roll. Rep. 107, 
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in any other way, and his mouth for ever ſtopped from revoking 
or countermanding his own deliberate actb; except. in in the caſe 


of a ſurrender to _ uſe of his will, which is always revo- 
mn, « 1 125 38 3 "EO EK "Is N 64 * 851 Ar 14 N J 8 


- 2 4 
4 84 330 4 
« - 


y 


2. As to the Danke! pony by che ee eg th ma- 
nors, is to be made at the next court baron immediately after the 
ſurrender; but by /pecra/ cuſtom in ſome places it will he good, 
though made at the ſecond or other ſubſequent court. And it is 
to be brought into court by the ſame perſons that took the ſur- 
render, and then preſented by the homage; and in all points 
material muſt correſpond with the true tenor of the ſurrender 
itſelf. And therefore, if the ſurrender be conditional, and the 
preſentment be abſolute, both the ſurrender, preſentment, and 
admittance thereupon are wholly void: the ſurrender, as being 
never truly preſented ; the preſentment, as being falſe ; and the 
_ admittance, as being founded on ſuch untrue preſentment. If a 
man ſurrenders out of court, and dies before preſentment, and 
preſentment be made after his death, according to the cuſtom, 
this is fufficientk. 80 too, if ce/tuy que uſe dies before preſentment, 
yet, upon preſentment made after his death, his heir according 
to the cuſtom ſhall be admitted. The fame law is, if thoſe, into 
whoſe hands the ſurrender is made, die before preſentment; for, 
upon ſufficient proof in court that ſuch a ſurrender was made, 
the lord ſhall be compelled to admit accordingly. And if the 
ſteward, the tenants, or others into whoſe hands ſuch ſurrender 
is made, do refuſe or neglect to bring it in to be preſented, upon 
a petition preferred to the lord in his court baron the party grie- 
ved ſhall find remedy. But if the lord will not do him right and 
juſtice; he may ſue both the lord, and them that took the ſurcen- 


Ran and ſhall there find telaf' ors ili 
01 381 11 $5: 5 
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upon a deſcent from the anceſtor. 


when copyhold lands have eſcheated or reverted to him, the lord 


chattel intereſt therein; and quite to change their nature from 


preciſely in every point, and can neither in tenure nor eſtate in- 
troduce any kind of alteration; for that were to create a new 1 


370 | The R I G H TS, | * II. 


3. ADM 174 NCE is the e laſt ſtage, or an of copy- 
hold aſſurances. And this j is of ede ſorts; firſt, an admittance | 
upon a voluntary grant from th e lord; ſecondly, an admittance 
upon ſurrender by the former tenant; and thirdly, a an nde 


a *. een eyen upon A voluntary grant from. the loud PM 


is conſidered as an inſtrument. For, though it is in his power to 
keep the lands in his own hands, or to diſpoſe of them at his 
pleaſure, by granting an abſolute fee-ſimple, a freehold, or a 


copyhold to ſocage tenure, ſo that he may well be reputed their 
abſolute owner and lord ; yet, if he will ſtill continue to diſpoſe 
of them as copyhold, he is bound to obſerve the antient cuſtom 


n , ” K * ä R „ Cc 3333 e eee 
q 9 n E d ⅛ uTÄ I et lu ran ee. n FP EN n 1 e DE ALOE 3 be ESSE rer PTS {RIEL * r * > ö REF 5 4 
D/ ß SIN ae cT TN FE i de Boot Oo» . TTFTFTCCCCTCCCCCC ord Bop EEO 7 f I 8 38 ; 
e ER TO en Rs Can br eb 3 . 3 2J222ͤ V“ Ee AE ob AED pew bens 5 ; : 
3 e * . 8 36 : > XI K* * 0 - 
4 a 2 ” A 0 


a 


copyhold: wherefore in this reſpect the law accounts him cuſ- 5 
tom's inſtrument. For if a copyhold for life falls into the lord's 
hands, by the tenant's death, though the lord may deſtroy the 
tenure and enfranchiſe the land, yet if he grants it out again by 
copy, he can neither add to nor diminiſh the antient rent, nor 


make any the minuteſt variation in other reſpects“: nor is the 


tenant's eſtate, ſo granted, ſubject to any charges or incumbran- 
ces by the lord *. 4 i Er 

In admittances upon farrender of another, the lord is to no. 
intent reputed as owner, but wholly as an inſtrument : and the 
tenant admitted fhall likewiſe be ſubject to no charges or incum- 
brances of the lord; for his claim to the eſtate 18 eb banker. 


him that made the ſurrender *, . aha 5E 
m Co. Cop. F. 41. = we 9 4 Rep. 27. Co. Litt. 77 15 
1 8 Rep. 63. _ j 1 | [1 10 22 1241 
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inſtrument; and, 48 n mann of late 
ſurrender” or the death of his tenant, 
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paſſes into him! the 


paſſes out of 


him by the act of admittance. And therefore Heller in the one 


caſe, nor the other, is any reſpect had to the quantity c or, 
of the lord's eſtate in the manor. © For Whether he 'be 


Rk 


quality 


fee or for years, whether he be in poſſeſſion by right'or e 


it is not material; 


ſince the admittances made by him ſhall not \ 


be impeached on account of his title, becauſe they are judicial, | 
or rather miniſterial, acts, which every lord i in 1 poſſeſſion i is bound 


to p. 1 form. 
11911 1353: 
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"ADMITTANCES, however, upon ſurrender differ from ad- 4 
mittances upon deſcent in this : that by ſurrender nothing is : 


no more than i in volun- 


P 4 Rep. 27. 


1 Rep. 140, 


veſted in ceſtuy que uſe before admittance, 
tary admittances ; 


— 1 14 1 1 2 


14 Rep. 23. 
Yy 2 


1 


but upon deſcent the heir is tenant by cop 
immediately upon the death of his anceſtor: 
intents and purpoſes, for he cannot be ſworn on the hom: 
maintain an action in the lord's court as tenant ; but to moſt in- 
tents the law taketh notice of him as of a perfect tenant of the 
land inſtantly upon the death of his anceſtor, eſpecially | where 
he is concerned with any ſtranger. He may enter into the la oY 
before admittance; may take the profits; may puniſh any ttel- 
paſs done upon the ground ; nay, upon ſatisfying the lord for 
his fine due upon the deſcent, may ſurrender into the hands of 
the lord to Whatever uſe he pleaſes. For which reaſons we ma 
conclude, that the admittance of an heir is principally for the 
benefit of the lord, to intitle him to his fine, and not fo much © 
nectſſary for the ſtrengthening and compleating the heir's dalle | 
Hence indeed an obſervation might ariſe, that if the benefit, 
which the heir is to receive by the admittance, is not equal to 
the charges of the fine, he will never come in and be admitted 


not indeed to all 


107 


age nor 


WM 


. 


to 
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to his copyhold in court; and ſo the lord may be defrauded of 
his fine. But to this we may reply in the words of ſir Ed- 
ward Coke, I aſſure myſelf, if it were in the election of 
e the heir to be admitted or not to be admitted, he would be 
e beſt contented without admittance ; but the cuſtom. in every 
* manor is in this point compulſory. For, either upon pain of 
« forfeiture ef their copyhold, or of incurring ſome great pe- 
de nalty, the heirs of copyholders are inforced, in every manor, 
« to come into court and be admitted according to the cuſtom, 
« within a ſhort time after notice given of their anceſtor's de- 
ce ceaſe.” 1 1 371 
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HE laſt method of conyeying real property, is by deviſe, 

or diſpoſition contained in a man's laſt will and teſtament. 

And, in conſidering this ſubject, I ſhall not at preſent enquire. 
into the nature of wills and teſtaments, which are more properly 
the inſtruments to convey perſonal eſtates ; but only into the ori- 
ginal and antiquity of deviſing real eſtates by will, and the con- 


ſtruction of the ſeveral ne * which that power is now 
founded. | 


IT Garen ſufficiently clear, that, before the conqueſt, lands 
were deviſable by will“. But, upon the introduction of the mi- 
litary tenures, the reſtraint of deviſing lands naturally took place, 

as a branch of the feodal doctrine of non-alienation without the 
conſent of the lord*. And ſome have queſtioned, whether this 
reſtraint (which we may trace even from the antient Germans“) 
was not founded upon truer principles of policy, than the power 
of wantonly diſinheriting the heir by will, and transferring the 
eſtate, through the dotage or caprice of the anceſtor, from thoſe 
of his blood to utter ſtrangers. For this, it 1s alleged, maintained 
the ballance of property, and prevented one man from growing 
too big or powerful for his neighbours ; ſince it rarely happens, : 


© Wright of tenures. 172. | © Tacit. de nor. Germ, c. 21. 
d See pag. 57. 1 
| that 
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that the ſame man is heir to many others, though by art and 


mänagement he may frequenth ;becom their deviſee Thus 
the antient law of the Athenians 1 | that. the cſiate. of. the. 


deceaſed ſhould always deſcend t Wks thi ildren; or, on failure of 
lineal deſcendants, ſhould go to the collateral relations: which 
had an admirable effect i in keeping up equality, and preventing the 
accumulation of eſtates.” But when Solon © made a ſlight altera- 


tion, by permitting them (though only on failure of iſſue) to diſ- 


174 


poſe of their lands by teſtament, and deviſe away eſtates from 
the collateral heir, this ſoon produced an exceſs of wealth in ſome, 
and of poverty in others: which, by a natural progreſſion, firſt 
produced popular tumults and diſſentions; and theſe at length 
ended in tyranny, and the utter extinction of liberty; N 
was quickly followed by a total ſubverſion of their ſtate and na- 
tion. On the other hand, it would now ſeem hard, on account 
of ſome abuſes, (which are the natural conſequence of free agen 
cy, when coupled with human infirmity) to debar the owner of 
lands from diſtributing them after his death, as the exigence of 
his family affairs, or the juſtice due to his creditors, may per- 


haps require. And this power, if prudently managed, has with 
us a peculiar propriety; by preventing the very evil which re- 
ſulted from Solon's inſtitution, the too great accumulation of pro- 

perty: which is the natural conſequence of our doctrine of ſuc- 
ceſſion by primogeniture, to which the Athenians were ſtrangers. j 
Of this accumulation the ill effects were ſeverely | felt even in the. 
feodal times; but it ſhould always be ſtrongly diſcouraged in a 
commercial country, whoſe welfare depends on the number of 
moderate fortunes * in the extenſion of trade. 11 


oF 


H. o WE VER this be, we find that, by the common. a, law Ci, 
England ſince the conqueſt, no eſtate, greater than for term of 
years, could be diſpoſed of by teſtament *; except only i in Kent, 
and in ſome antient burghs, and a few particular manors, where 
their Saxon immunities by ſpecial indulgence hilt: And 

4 n vita Solon. F Litt. F. 167. 11 410 LASINS 2 
2 Inſt. 7. | 
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which the fimplicity of the common lay al r ae in every 
transfer and new acquiſition of property. 


f 4 11919 10 5106 


3181 ; 


Bur when eccleſiaſtical i 8 had invented the dodrine. 
of uſes, as a thing diſtin& from wy, nd, uſes began to be de- 
viſed very frequently , and the deviſee of the uſe could in chan- 
cery compel it's execution. For 1 it 18 ; obſerved by Gilbert i, that, 
as the popiſh clergy then generally ſate in the court of chancery, 8 
they conſidered that men are moſt liberal when they can enjoy 
their poſſeſſions no longer; and therefore at their death would 
chooſe to diſpoſe of them to thoſe, who, according to the ſuper- | 
ſtition of the times, could intercede for their happineſs, in an- 
other world. But, when the ſtatute of uſes had annexed. the 
poſſeſſion to the uſe, theſe uſes, being now the very land itſelf, 
became no longer deviſable: which might have occaſioned a great 
revolution in the law of deviſes, had not the ſtatute of wills been, F 
—_ about five years after, vix. 32 Hen. VIII. c. 1. exp plained... | 
4 Hen. VIII. c. 5. which enacted, that all perſons being ſeiſed 
1 0 ſimple ( except feme-coverts, infants, idiots, and perſons, 
of nonſane memory) might by will and teſtament in writing der, 
viſe to any other perſon, but not to bodies corporate, two thirds... 
of their lands, tenements, and hereditaments, held in 3 
and the whole of thoſe held in ſocage: which now, througg 
the” alteration of 'tenures by the ſtatute of Charles the ſecond, ., | 
anleunts td the Whole of their landed Pedra except Par 


co opyheld tehemetits. Bi. 1 
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CorronAations were ee in theſe ſtatutes, to prevent 


the extenſion of gifts in mortmain; but now, by vonſtruction 


4 Glanv. . 7. c. i. | on deviſes. 7. | 
. Plo.d. 4 14. | | 1 27 Hen. VIII. c. 10. of 
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of the ſtatute 43 Elis. Cc. Keck is held, chat A deviſe to'a corpo- 
tation far a charitable fy val aid, 25 operating in the nature of 
an appointment, rather than, gf a bequeſt. And indeed the piety 
of the judges hath formesly- carried, them great lengths 1 in ſup- 
orting ſuch charitable uſes * 4 it; being held that the ſtatute of 
Elisabeth, which favours: appointments to charities, ſuperſedes 
and: repeals, all former. ſtatutes! „and ſupplies all defects of aſſu- 
rances n: and therefore not only a deviſe to a corporation, but a 
deviſe hy a copyhold tenant without ſurrendering to the uſe of 
his will, and a deviſe (nay even, a ſettlement) by tenant in tail 
without either fine or recovery, if made to a daes uſe, are 
good ** way of een 3 
WI TH regard to . in general, experience ſoap ſhirt 
wow difficult and hazardous a thing it is, even in matters of pub- 
lic utility, to depart from the rules of the common law; which 
are ſo nicely conſtructed and fo artificially connected together, 
that the leaſt breach in any one of them diſorders for a time the 
texture of the whole. Innumerable frauds and perjuries were 
quickly introduced by this parliamentary method of inheritance: 
for ſo looſe was the conſtruction made upon this act by the courts 
of law, that bare notes in the hand writing of another perſon 
were allowed to be good wills within the ſtatute®. To remedy 
which, the ſtatute of frauds and perjuries, 29 Car. II. c. 3. di- 
rects, that all deviſes of lands and tenements ſhall not only be in 
writing, but ſigned by the teſtator, or ſome other dende in his 
preſence, and by his expreſs direction; and be ſubſcribed, in 
his preſence, by three or four credible witneſſes, And a fimilar 
Ty is requiſite for revoling a deviſe. „ 1 
IX tho n of this laſt Ratte it ' has las adju 
that the teſtator's name, written with his own hand, at | the 1 
ginning of his will, as, . I John Mills do make this my laſt will 


nr 
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ce and teſtament,” is a ſufficient ging, without any name at the 
bottom 1 ; though the other is the ſafer way. It has alſo been 
determined, that though the Witneſſes muſt all fee the teſtator 
ſign, or at leaſt acknowlege the ſigning, yet they may do it at 
different times. But they muſt all ſubſcribe their names as wit- 
neſſes in his preſence, leſt by any poſſibility they ſhould miſtake 
the inſtrument*. And, in one caſe determined by the court of 
king's-bench *, the judges were extremely ſtrict in regard to the 
credibility, or rather the competency, of the witneſſes: for 
they would not allow any legatee, nor by conſequence a creditor, 
where the legacies and debts were charged on the real eſtate, to 
be a competent witneſs to the deviſe, as being too deeply con- 
cerned in intereſt not to with the eſtabliſhment of the will ; for, 
if it were eſtabliſhed, he gained a ſecurity for his legacy or 
debt from the real eſtate, whereas otherwiſe he had no claim 
but on the perſonal afſets. This determination however alarm- 
ed many purchaſors and creditors, and threatened to ſhake moſt 
of the titles in the kingdom, that depended on deviſes by will. 
For, if the will was atteſted by a ſervant to whom wayes were 
due, by the apothecary or attorney whoſe very attendance made 
them creditors, or by the miniſter of the pariſh who had 69. 
| demand for tithes or eccleſiaſtical dues, (and theſe are the 
| ſons moſt likely to be preſent in the teſtator's laſt illneſs) and 
af i in ſuch caſe the teſtator had charged his real eſtate with the 
payment of his debts, the whole will, and every diſpoſition there- 
in, fo far as related to real property, were held to be atterly 
void. This occaſioned the ſtatute 25 Geo. II. c. 6. which refto- 
red both the competency and the credit of ſuch legatees, by de- 
claring void all legacies given to witneſſes, and thereby removing 
all poſſibility of their intereſt affecting their teſtimony. The ſame 
ſtatute likewiſe eſtabliſhed the competency of creditors, by di- 
| recting the teſtimony of all ſuch creditors to be admitted, but 
leaving their credit (like that of all other witneſſes) to be 
conſidered, on a view of all the circumſtances, by the court and 
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jury before whom ſuch will ſhall be conteſted. And in a much 
later caſe the teſtimony. of three witneſles, who were creditors, 
was held to be ſufliciently credible, though the land was charged 
with the payment of debts; and the reaſons of the former de- 
termination were eee to be inſufficient. 


Axe OTHER inconvenience was found to attend this new me- 
thod of conveyance by deviſe; in that creditors by bond and 
other ſpecialties, which affected the heir provided he had aſſets 
by deſcent, were now defrauded of their ſecurities, not having 
the ſame remedy againſt the deve of their debtor. To obviate 
which, the ſtatute 3 & 4 W. & M. c. 14. hath provided, that 
all wills, and teſtaments, limitations, diſpoſitions, and appoint- 
ments of real eſtates, by tenants in fee-ſimple or having power 
to diſpoſe by will, ſhall (as againſt ſuch creditors only) be deemed 
to be fraudulent and void: and that ſuch creditors may maintain 
their actions jointly againſt both the heir and the deviſe. 


AWwILL of lands, made by the permiſſion and under the 
control of theſe ſtatutes, is conſidered by the courts of law not 
ſo much in the nature of a teſtament, as of a conveyance declaring 
the uſes to which the land ſhall be ſubje& : with this difference, 
that in other conveyances the actual /ab/cription of the witneſſes 
is not required by law, though it is prudent for them ſo to do, 
in order to aſſiſt their memory when living and to ſupply their 
evidence when dead; but in deviſes of lands ſuch ſabſcription is 
now abſolutely neceſſary by ſtatute, in order to identify a con- 
veyance, which in it's nature can never be fet up till after the 
death of the deviſor. And upon this notion, that a deviſe affect- 
ing lands is merely a ſpecies of conveyance, is founded this diſ- 
tinction between ſuch deviſes and teſtaments of perſonal chattels; 
that the latter will operate upon whatever the teſtator dies poſſeſſed 
of, the former only upon ſuch real eſtates as were his at the time 
of executing and publiſhing his will*. Wherefore no after- 
M. 31 Geo. II. 4 Burr. I, 430. 1 1. P. Was. 575. 
| V See pag. 307. | 
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| Sarchsee lands will paſs under ſuch deviſe v, unleſs, ſubſequent 
to che purchaſe or contract, the devifor re-publiſhes his will 
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W E have now conſidered the ſeveral fpecies of common fe 
ſurances, whereby a title to lands and tenements may be tranſ⸗ 
ferred and conveyed from one man to another. But, before we 
conclude this head, it may not be improper to take notice of a 
few general rules and maxims, which have been laid down by 


courts of juſtice, for the conſtruction and rr: of them all. 
Theſe are, 


{? 4 

« i 

1 1 14 
* * 


1. Tis AT the conſtruction be Aotwabte; and as near the 
inds and apparent intents of the parties, as the rules of law 
ll Late d For the maxims of law are, that verba inten- 
. front debent inſervire ;” and, © benigne interpretamur chartas 
e propter fimplicitatem laicorum.” And therefore the conſtruc- 


tion muſt alſo be reaſonable, and agreeable to common under- 
— 


2. THAT quotres in verbis nulla eft ambiguitas, ibi nulla expo- 
fitto contra verba fienda eft*: but that, where the intention is clear, 
too minute a ſtreſs be not laid on the ſtrict and preciſe ſignification 
of words ; nam qui haeret in litera, haeret in cortice. Therefore, 
by a grant of a remainder a reverſion may well paſs, and e con- 
verſo*. And another maxim of law is, that ala gratumatita 
« non vitiat chartam;” neither falſe Engliſh nor bad Latin will 
deſtroy a deed*. Which perhaps a claſſical critic may think to 
oy no ene caution. . 2 55 uf 
. TuAr the conſtruckion de made u upon the entire deed; i al 

0K e 527 disjointed parts of it. Nam ex N rr: 
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« of conſequentibus fit optima interpretatio . And therefore that 
every part of it, be (if poſſible) made to take effect; and no 
vuord but what may operate in ſome ſhape or other.. Nam 
verba debent: een cum een "ut res en valeat gene w—_ 
4 rear. W oy 25 


. Tx AT -thet dell, te Aaken moſt firongly ind 15 chat is 1s 
the agent or contractor, and in favour of the other party. Verba 
« fortius accipiuntur contra proferentem.” For the principle of ſelf- 
preſervation will make men ſufficiently careful, not to prejudice 
their own intereſt by the too extenſive meaning of their words: 
and hereby all manner of deceit in any grant is avoided; for men 
would always affect ambiguous and intricate expreſſions, provided 
they were afterwards at liberty to put their own conſtruction upon 
them. But here a diſtinction muſt be taken between an indenture 
and a deed poll: for the words of an indenture, executed by both 
parties, are to be conſidered as the words of them both; for, 
though delivered as the words of one party, yet they are not his 
words only, but the other party hath given his conſent to every 
one of them. But in a deed poll, executed only by the gran- 
tor, they are the words of the grantor only, and ſhall be taken 
moſt ſtrongly againſt him*. However, this, being a rule of 
ſome ſtrictneſs and rigor, is the laſt to be reſorted to, and is 
never to be relied upon, but where all other __ of f expatiſthe 


fail. 


Tn Ar, if che words will bear two ſenſes; one Bene 
10 15 * another againſt, law; that ſenſe be ek which 1s 
moſt agreeable thereto”. As if tenant in tail lets a leaſe for life 
generally, it ſhall be conſtrued for his own life only, for that 
ſtands with the law; and not for the life of the nme 


beyond his power to grant. "IM G26 H 
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nant to each other, that theycuannot ſtand together the firſt ſhall 
be received and the latter rejected“: herein it differs from a 
will; for there, of two ſuch repugnant clauſes the latter ſhall 
ſtand *. ». Which is owing to the different natures of the two in- 
ſtruments ; for the firſt deed, and the laſt will are always moſt 
available in law. Yet in oa _ we 5 cn PE! to 
reconcile them ?. N NN : DER 
7. THAT a deviſe be moſt favourably expounded, to purſue 
if poſſible the will of the deviſor, who for want of advice or 
learning may have omitted the legal and proper phraſes. And 
therefore many times the law diſpenſes with the want of words 
in deviſes, that are abſolutely requiſite in all other inſtruments. 
Thus a fee may be conveyed without words of inheritanceꝰ; and 
an eſtate- tail without words of procreation *. By a will alſo an 
eſtate may paſs by mere implication, without any expreſs words 
to direct it's courſe. As, where A deviſes lands to his heir at law, 
after the death of his wife: here, though no eſtate is given to 
the wife in expreſs terms, yet ſhe ſhall have an eſtate for life by 
implication *; for the intent of the teſtator is clearly to poſtpone 
the heir till ſola her death; and, if ſhe does not take it, nobody 
elſe can. So alſo, where a deviſe is of black-acre to A and of 
white-acre to Bin tail, and if they both die without iſſue, then 
to C in fee: here A and B have croſs remainders by implication, 
and on the failure of either's iſſue, the other or his iſſue ſhall 
take the whole; and C's remainder over ſhall be poſtponed. till 
the iſſue of bath ſhall fail. But, to avoid confuſion, no crofs 
remainders are allowed between more than two deviſees * :-and, 
in general, where any implications are allowed, they muſt be 
fuch as are neceſſary (or at leaſt highly probable) and nat merely 
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poſſible implications v. And herein thete is no diſtinction between 
the rules of law and of equity; for the will, being confidered in 
both courts in the light of a limitation to üſes , is conſtrued in 
each with equal favour and benignity, and pötnded rather on 


it's own ae e then by any ae rules of 
POR WT 5% ALOTR-YH 


n thus we have talten a tranſient view, in this and the 
three preceding chapters, of a very large and diffuſive ſubject, 
the doctrine of common aſſurances: which concludes our obſer- 
vations on the title to things real, or the means by which they 
may be reciprocally loſt and acquired. We have before conſi- 
dered the tes which may be had in them, with regard to their 
duration or quantity of intereſt, the time of their enjoyment, 
and the number and connexions of the perſons entitled to hold 
them: we have examined the tenures, both antient and modern, 
whereby thoſe eſtates have been, and are now, holden: and 
have diſtinguiſhed the object of all theſe enquiries, namely, 
things real, into the corporeal or ſubſtantial, and incorporeal or 
ideal kind; and have thus conſidered the rights of real pro- 
perty in every light wherein they are contemplated by the laws 
of England. A ſyſtem of laws, that differs much from every 
other ſyſtem, except thoſe of the ſame feodal origin, in it's 
notions and regulations of landed eſtates ; and which therefore 


could in this particular be very ſeldom compared with any 
other. 


Tux ſubject, which has thus employed our attention, is of 
very extenſive uſe, and of as extenſive variety. And yet, I am 
afraid, it has afforded the ſtudent leſs amuſement and pleaſure 
in the purſuit, than the matters diſcuſſed in the preceding vo- 
lume. To ſay the truth, the vaſt alterations which the doctrine 
of real property has undergone from the conqueſt to the preſent 
time; the infinite determinations upon points that continually 
ariſe, and which have been heaped one upon another for a courſe 

* Vaugh. 262. 1 Fitzg. 236. 11 Mod. 153. 1 
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of ſeven centuriess without any, order or method; and; the mul- 
tiplicity of acts of parliament which, have amended, or fome+ 
times only altered, the common aw; theſe cauſes have made 
the ſtudy of this branch of our national juriſprudence a little 
perplexed and intricate. It hath been my endeavour principally 
to ſelect ſuch parts of it, as were of the moſt general uſe, where 
the principles were the moſt ſimple, the reaſons of them the 
moſt obvious, and the practice the leaſt embarraſſed. Vet Lan- 
not preſume that I have always been thoroughly intelligible to 
ſuch of my readers, as were before ſtrangers even to the very 
terms of art, which I have been obliged to make uſe of: though, 
whenever thoſe have firſt occurred, I have generally attempted a 
ſhort explication of their meaning. Theſe are indeed the more 
numerous, on account of. the different languages which our law 
has at different periods been taught to ſpeak ; the difficulty ari- 
ling from which will inſenſibly diminiſh by uſe and familiar ac- 
quaintance. And therefore I ſhall cloſe this branch of our en- 
quiries with the words of fir Edward Coke“: „ albeit; the ſtu- 
« dent ſhall not at any one day, do what he can, reach to the 
« full meaning of all that is here laid down, yet let him no way 
« diſcourage himſelf, but proceed ; for on ſome other day, in 
«© ſome other place,” (or perhaps upon a ſecond peruſal of the 
fame) « his doubts will be probably removed.” 174 cdi 
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Cui THE TWENTY vovarn. 


THINGS PERSONAL. 


| NDER. the name of things perſonal are included all forts 
of things oveable, which may attend a man's perſon 
wherever he goes; and therefore, being only the objects of the 


law while they remain within the limits of its juriſdiction, and 
being alſo of a periſhable quality, are not eſteemed of ſo high a 


nature, nor paid ſo much regard to by the law, as things that are 
in their nature more permanent and immoveable, as lands, and 
houſes, and the profits iſſuing thereout. Theſe being conſtantly 

within the reach, and under the protection of the law, were the 
principal favourites of our firſt legiſlators : who took all imagin- 
able care in aſcertaining the rights, and direQing the diſpoſition, 
of ſuch property as they imagined to be laſting, and which would 
anſwer to poſterity the trouble and pains that their anceſtors em- 


ployed about them; but at the ſame time entertained a very low 


and contemptuous opinion of all perſonal eſtate, which they re- 


garded only as a tranſient commodity. The amount of it indeed 


Was, comparatively, very trifling, during the ſcarcity of money 
and the ignorance of luxurious refinements, which prevailed in 
the feodal ages. Hence it was, that a tax of the fifteenth, tenth, 


or ſometimes a much larger proportion, of all the moveables of 


the ſubject, was frequently laid without ſcruple, and is mentioned 
with much unconcern by our antient hiſtorians, though now it 
would juſtly alarm our opulent merchants and ſtockholders. And 
hence likewiſe may be derived the frequent forfeitures inflicted 


by 
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by the common law, of all a man's goods and chattels, for miſ- 
behaviours and inadvertencies that at preſent hardly ſeem to de- 
ſerve ſo ſevere a puniſhment; Our antient law-books, which ace 
founded upon the feodal. proviſions, do not therefore often con- 
deſcend to regulate this ſpecies of property: There is not a chap- 
ter in Britton or the mirroir, that can fairly be referred to this 
head; and the little that! is to be found i in Glanvil, Bracton, and 
Fleta, ſeems principally borrowed from the civilians. But of 
later years, ſince the introduction and extenſion of trade and com- 
merce, which are entirely occupied in this ſpecies of property, 
and have greatly augmented it's quantity and of courſe it's value, 
we have learned to conceive different ideas of it. Our courts 
now regard a man's perſonalty in a light nearly, if not quite, 
equal to his realty : and have adopted a more enlarged and leſs 
technical mode of conſidering the one than the other; frequent- 
ly drawn from the rules which they found already eſtabliſhed by 
the Roman law, wherever thoſe rules appeared to be well- ground- 
ed and appoſite to the caſe in queſtion, but principally from rea- 
ſon and convenience, adapted to the circumſtances of the times; 
preſerving. withal a due regard to antient uſages, and a certain 
feodal tincture, which 1 Ball: to de found: in x ſome branches of 
perſonal reren, 


B U'T things verfongd. C2 our law, do not only include things 
moveable, but alſo ſomething more: the whole of which is com- 
prehended under the general name of chattels, catalla ; which, 
fir. Edward Coke ſays*, is a French word ſignifying goods. And 
this is true, if underſtood of the Norman diale& ; for in the 
grand couſtumier*, we find the word chattelt uſed and ſet in op- 
poſition to a fief or feud: ſo that not only goods, but whatever 
was not a feud, were accounted chattels. And. it is, I appre- 
hend, in the ſame large, extended, negative ſenſe, that our law 
adopts it ; the idea of goods, or moveables only, being not ſuf- 
ficiently comprehenſive to take in every thing that our law con- 
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ſiders as a chattel intereſt. For ſince, as the commentator on 
the coujſtumier obſerves, there are two requiſites to make a fief or 


heritage, duration as to time, and immobility with regard to 
place; whatever wants either of theſe qualities is not, according 


to the Normans, an heritage or fief®; or, according to us, is 


not a real eſtate: the conſequence of which in both laws is, that 


it muſt be a perſonal eſtate, or chattel. 


CHAT T ELS therefore are diſtributed by the law into two 


1 00 chattels real, and chattels perfonal. 


1. CHAT TELS WT Faith fir Edward Coke“, are ſuch as 


concern, or ſavour of, the realty; as terms for years of land, 
wardſhips in chivalry (while the military tenures ſubſiſted) the 
next preſentation to a church, eſtates by ſtatute-merchant, ſta- 


tute-ſtaple, elegit, or the like; of all which we have already 
ſpoken. And theſe are called real chattels, as being intereſts 
iſſuing out of, or annexed to real eſtates : of which they have 


one quality, viz. immobility, which denominates them real; 


but want the other, viz. a ſufficient, legal, indeterminate dura- 
tion: and this want it is, that conſtitutes them chattels. The ut- 


moſt period for which they can laſt is fixed and determinate, either 


for ſuch a ſpace of time certain, or till ſuch a particular ſum of 
money be raiſed out of ſuch a particular income; ſo that they are 
not equal in the eye of the law to the loweſt eſtate of freehold, a 
leaſe for another's life: their tenants were conſidered, upon feodal 
principles, as merely bailiffs or farmers; and the tenant of the free- 
hold might at any time have deſtroyed their intereſt, till the reign 
of Henry VIII®. A freehold, which alone is a real eſtate, and 


. Teems (as has been ſaid) to anſwer to the fief in Normandy, is 


conveyed by corporal inveſtiture and livery of ſeiſin; which gives 


the tenant fo ſtrong a hold of the land, «that it never after can 


© Cateux font meubles et immeubles : ficomme et tout ce qui teſt point en heritage. LL. Will. 
vrais meubles ſont qui tranſporter ſe peuvent, Nothi, c. 4. apud Dufreſne, II. 409. 
et enſuiwir le corps; immeubles ſont choſes qus ©*% 11nſt. 118. 
ne peuvent enfuivir le corps, nieftre tran/portcees, * See pag. 141, 142. 


be 
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be wreſted from him during his life, but by his own act, of vo- 
lantary tranfer or of forfeiture; or elſe by the happening of ſome 
future contingency, as in eſtates pur auter vie, and the determin- 
able freeholds mentioned in a former chapter f. And even theſe, 
being of an uncertain duration, may by poſlibility laſt for the 
owner's life ; for the law will not preſuppoſe the contingency to 
happen before it actually does, and till then the eſtate is to all 
intents and purpoſes a lite eſtate, and therefore a freehold inte- 
reſt. On the other hand, a chattel intereſt in lands, which the 
Normans put in oppoſition to fief, and we to freehold, is con- 
veyed by no ſeiſin or corporal inveſtiture, but the poſſeſſion is 
gained by the mere entry of the tenant himſelf ; and it is ſure 
to expire at a time prefixed and determined, if not ſooner. Thus 
a leaſe for years muſt neceſſarily fail at the end and completion of 
the term ; the next preſentation to a church is ſatisfied and gone 
the inſtant it comes into poſſeſſion, that is, by the firſt avoidance 
and preſentation to the living ; the conditional eſtates by ſtatutes 
and elegit are determined as ſoon as the debt is paid; and ſo 
guardianſhips in chivalry were ſure to expire the moment that 
the heir came of age. And if there be any other chattel real, it 
will be found to correſpond with the reſt in this eſſential quality, 


that it's duration is limited to a time certain, beyond which it 
cannot ſubſiſt. 


2. CHATTELsS perſonal are, properly and ſtrictly ſpeaking, 
things moveable ; which may be annexed to or attendant on the 
perſon of the owner, and carried about with him from one part 
of the world to another. Such are animals, houſehold- ſtuff, 
money, jewels, corn, garments, and every thing elſe that can 

properly be put in motion, and transferred from place to place. 
And of this kind of chattels it is, that we are principally to ſpeak 
in the remainder of this book; having been unavoidably led to 
conſider the nature of chattels real, and their incidents, in the 
former chapters which were employed upon real eſtates: that 
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kind of property being of a mongrel amphibious nature, origi- 
nally endowed with one only of the characteriſtics of each ſpe- 


cies of things; the immobility of things real, and the precarious 
duration of things perſonal. 


CHATTEL intereſts being thus diſtinguiſhed and diſtributed, 


it will be proper to conſider, firſt, the nature of that property, 


or dominion, to which they are liable; which muſt be princt- 
pally, nay ſolely, referred to perſonal chattels: and, ſecondly, 
the title to that property, or how it may be loſt and acquired. 
Of each of theſe in it's order. 
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CHAPTER THE TWENTY: FIFTH, 4 


Or ; PROPERTY IN THINGS PERSONAL. 


ROPERTY, in chattels perſonal, may be either in pg. 
ion; which is where a man hath not only the right to enjoy, 
but hath the actual enjoyment of, the thing : or elſe it is in 
action; where a man hath only a bare right, without any occu- 
pation or enjoyment. And of theſe the former, or property in po/- 
Mon, is divided into two ſorts, an abſolute and a qualified property. 


I. FIRST then of property in poſſeſſion abſolute ; which is 
where a man hath, ſolely and excluſively, the right, and alſo the 
occupation, of any moveable chattels; ſo that they cannot be 
transferred from him, or ceaſe to be his, without his own act or 
default. Such may be all inanimate things, as goods, plate, mo- 
ney, jewels, implements of war, garments, and the like : ſuch 
alſo may be all vegetable productions, as the fruit or other parts 
of a plant, when ſevered from the body of it; or the whole 
plant itſelf, when ſevered from the ground ; none of which can 
be moved out of the owner's poſſeſſion without his own act or 
conſent, or at leaſt without doing him an injury, which it is the 
buſineſs of the law to provnt or remedy. Of theſe therefore 
there remains little to be ſaid. 


Hur with regard to animals, which have in themſelves a prin- 
ciple and power of motion, and (unleſs particularly confined) 
can convey themſelves from one part of the world to another, 


there 
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there is a great difference made with reſpect to their ſeveral claſ- 
ſes, not only in our law, but in the law of nature and of all ci- 
vilized nations. They are diſtinguiſhed into ſuch as are domitae, 
and ſuch as are ferae naturae ; ſome being of a fame, and others 
of a wild diſpoſition. In ſuch as are of a nature tame and do- 
meſtic, (as horſes, kine, ſheep, poultry, and the like) a man 
may have as abſolute a property as in any inanimate beings ; be- 
cauſe theſe, continue perpetually in his occupation, and will not 
ſtray from his houſe or perſon, unleſs by accident or fraudulent 
enticement, in either of which caſes the owner does not loſe 
his property *: in which our law agrees with the laws of France 
and Holland *. The ſtealing, or forcible abduction, of ſuch pro- 
perty as this, is alſo felony ; for theſe are things of intrinſic va- 

lue, ſerving for the food of man, or elſe for the uſes of huſband- 
dry*. But in animals ferae naturae a man can | have no abſolute 
| l | 


Or all ume and Kane FER the brovd bet to the 
owner of the dam or mother; the Engliſh law agreeing with the 
civil, that © partus Sequitur ventrem” in the brute creation, though 
for the moſt part in the human ſpecies it diſallows that maxim. 
And therefore i in the laws of England“, as well as Rome, # 
« equam meam equus tuus praegnantem fecerit, non eft tuum fed 
« meum quod natum ej.” And, for this, Puffendorf* gives a ſen- 
fible reaſon : not only becauſe the male is frequently unknown; 
but alſo becauſe the dam, during the time of her pregnancy, is 
almoſt uſeleſs to the proprietor, and muſt be maintained with 
greater expenſe and care: wherefore as her owner is the loſer'b 
her pregnancy, he ought to be the gainer by her brood.” An ex- 
ception to this rule is in the cafe of young cygnets; which be- 
long equally to the owner of the cock and hen, and ſhall be di- 
vided between them. But here the reaſons of the general rule 


2 2 Mod. 319, e * FF. 6. 15 
b Vinn. in Inſt. JI. 2. tit. 1. f. 15. Hef N. 5 . 7. 
c I Hal. P. C. 511, 512. 0 | Z 7 Rep. 17. | 


4 Bro. Abr. tit. Propertie. 29. 


ceaſe, 
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ceaſe, and . ceſſante ratione ceſſat et ipſa lex: for the male is well 
known, by his conſtant aſſociation with the female; and for the 
ſame reaſon the owner of the one doth not ſuffer more diſadvan- 


tage, during the time of 5 and nurture, than the owner 
of the other. | 


II. on ER ahichals, that are not of a tame and domeſtic 
nature, are either not the objects of property at all, or elſe fall 
under our other diviſion, namely, that of qualified, limited, or 
ſpecial property : which is ſuch as is not in it's nature permanent, 
but may ſometimes ſubſiſt, and at other times not ſubſiſt. In diſ- 
cuſſing which ſubject, I ſhall in the firſt place ſnew, how this 
ſpecies of property may ſubſiſt in ſuch animals as are ferae na- 
turae, or of a wild nature; and then, how it may ſubſiſt in any 
other e when under particular circumſtances. 


F !RST then, auman | may be inveſted with a qualified, but not 
an abſolute, property in all creatures that are ferae naturae, either 
per nduftriam, open W or e proviegati 


1. A' QUALIFIED property may ſubſiſt in animals ferae 
naturae, per induſtriam hominis: by a man's reclaiming and ma- 
king them tame by art, induſtry, and education; or by fo con- 
fining them within his own immediate power, that they cannot 
eſcape and uſe their natural liberty. And under this head ſome 
writers have ranked all the former ſpecies of animals we have 

mentioned, apprehending none to be originally and naturally 
tame, but only made ſo by art and cuſtom: as, horſes, ſwine, 
and other cattle ; which, it originally left to themſelves, would 
have choſen to rove up and down, ſeeking their food at large, and 
are only made domeſtic by uſe and familiarity, and are therefore, 
fay they, called manſueta, guafi manui afſueta. But however well 
this notion may be founded, abſtractedly conſidered, our law ap- 
prehends the moſt obvious diſtinction to be, between ſuch animals 
as we generally ſee tame, and are therefore ſeldom, if ever, found 
_ wandering at large, which it calls domitae naturae; and ſuch crea- 
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tures as are uſually found at liberty, which are therefore ſuppoſed 
to be more emphatically ferae naturae, though it may happen 


that the latter ſhall be ſometimes tamed and confined by the art 


and induſtry of man. Such as are deer in a park, hares or rabbets 
in an incloſed warren, doves in a dovehouſe, pheaſants or partrid- 
ges in a mew, hawks that are fed and commanded by their owner, 
and filh in a private pond or in trunks. Theſe are no longer the 
property of a man, than while they continue in his keeping or 


actual poſſeſſion: but, if at any time they regain their natural 


liberty, his property inſtantly ceaſes ; unleſs they have animum 


revervends, which is only to be known by their uſual cuſtom of 


returning ®. A maxim which is borrowed from the civil law*; 


c revertendi animum videntur deſinere habere tunc, cum revertends 


& conſuetudinem Aeſeruerint. The law therefore extends this 
poſſeſſion farther than the mere manual occupation; for my 
tame hawk that is purſuing his quarry in my preſence, though 
he is at liberty to go where he pleaſes, is nevertheleſs my pro- 
perty ; for he hath animum revertendi. So are my pigeons, 
that are flying at a diſtance from their home (eſpecially of the 
carrier kind) and likewiſe the deer that is chaſed out of my 
park or foreſt, and is inſtantly purſued by the keeper or fo- 


reſter: all which remain ſtill in my poſſeſſion, and I ſtill preſerve 


my qualified property in them. But if they ſtray without my 
knowlege, and do not return in the uſual manner, it is then law- 
ful for any ſtranger to take them*. But if a deer, or any wild 
animal reclaimed, hath a collar or other mark put upon him, and 
goes and returns at his pleaſure 3 or if a wild ſwan is taken, and 
marked and turned looſe in the river, the owner's property in him 
ſtill continues, and it is not lawful for any one elſe to take him“: 

but otherwiſe, if the deer has been long abſent without returning, 
or the ſwan leaves the neighbourhood. Bees alſo are ferae na- 
turae; but, when hived and reclaimed, a man may have a quali- 
fied property in them, by the law of nature, as well as by the 


civil law. And to the ſame purpoſe, not to ſay in the ſame 


d Bratton. J. z. c. 1. 7 Rep. 17. 1 Crompt. of courts. 167. 7 Rep. 16. 
| Inf. 2.1.15. | m Puff. J. 4. c. 6. §. 5. Inſt, 2. 1. 14. 
* Finch. L. 177. words, 
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words, with the civil law, ſpeaks Bracton“: occupation, that is, 
hiving or including them, gives the property in bees; for, though 
a ſwarm lights upon my tree, I have no more property in them 
till I have hived them, than I have in the birds which make their 
neſts thereon ; and therefore if another hives them, he ſhall be 
their proprietor : but a ſwarm, which fly from and out of - my 
hive, are mine ſo long as I can keep them in ſight, and have power 
to purſue them; and in theſe circumſtances no one elſe is entitled 
to take them. But it hath been alſo ſaidꝰ, that with us the only 
ownerſhip in bees is ratione ſoli; and the charter of the foreſt?, 
which allows every freeman to be entitled to the honey found 
within his own woods, affords great countenance to this doctrine, 
that a qualified property may be had in bees, in conſideration of 
the property of the foil whereon they are e found. 


:The all theſe creatures, reclaimed FER the wildneſs of their 
nature, the property is not abſolute, but defeaſible : a property, 
that may be deſtroyed if they reſume their antient wildneſs, and 
are found at large. For if the pheaſants eſcape from the mew, 
or the fiſhes from the trunk, and are ſeen wandering at large in 
their proper element, they become ferae naturae again; and are 
free and open to the firſt occupant that has ability to ſeiſe them. 
But while they thus continue my qualified or defeaſible property, 
they are as much under the protection of the law, as if they 
were abſolutely and indefeaſibly mine: and an action will lie 
againſt any man that detains them from me, or unlawfully de- 
ſtroys them. It is alſo as much felony by common law to ſteal 
ſuch'of them as are fit for food, as it is to ſteal tame animals : 
but not ſo, if they are only kept for pleaſure, curioſity, or whim, , 
as dogs, bears, cats, apes, parrots, and ſinging birds - becauſe. 
their value is not intrinſic, but depending only on the capriok of 
the owner*: though it is ſuch an invaſion of property as may 
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amount to a civil injury, and be redreſſed by a civil action. Yet 
to ſteal a reclaimed hawk is felony both by common law and 
ſtatute®; which ſeems to be a relic of the tyranny of our an- 


tient ſportſmen. And, among our elder anceſtors the antient 


Britons, another ſpecies of reclaimed animals, v/z. cats, were 


looked upon as creatures of intrinſic value; and the killing or 


ſtealing one was a grievous crime, and ſubjected the offender to 
a fine; eſpecially if it belonged to the king's houſhold, and was 


the cu/tos Horrei regii, for which there was a very peculiar forfei- 


ture”. And thus much of qualified property in wild animals, 
reclaimed per MATION, 


2. A QUALIFIED property may alſo ſubſiſt with ku to 
inimate fere naturae, ratione impotentiae, on account of their 
own inability. As when hawks, herons, or other birds build in 


my trees, or coneys or other creatures make their neſts or bur- 
rows in my land, and have young ones there; I have a qualified 


property in thoſe young ones, till ſuch time as they can fly, or 
run away, and then my property expires*: but, till then, it is in 
ſome caſes treſpaſs, and in others felony, for a ſtranger to take 
them away?. For here, as the owner of the land has it in his 
power to do what he pleaſes with them, the law therefore veſts 


a property in him of the young ones, in the ſame manner as it 


does of the old ones if reclaimed and confined : for theſe cannot 


through weakneſs, any more than the others through reſtraint, 


uſe their natural liberty and forſake him. 


3. A Man may, laſtly, have a qualified property in animals 


ferae naturae, propter privilegium : that is, he may have the pri- 


vilege of hunting, taking, and killing them, in excluſion of other 


t Bro. Abr. tit. Treſpaſs. 407. LL. Wall. J. z. c. 5. F. 5. An amercement 
1 Hal. P. C. 5 12. 1 Hawk. P. C. c. 33. fimilar to which, fir Edward Coke tells ns 
&i guis felem, horrei regii cuſtodem, oc- (7. Rep. 18.) there antiently was for ſtealing 
« ciderit vel furto abſtulerit, felis ſumma cau- ſwans; only ſuſpending them by the- beak, 
« Ja ſuſpendatur, capite aream attingente, et in inſtead of the tail. 
© cam grand tritici efundantur, uſquedum ſum- * Carta de foreſt. 9 Hen. III. c. 13. 
5 mitas cauldae tritico co-operiatur.“ Wotton, Y 7 Rep. 17. Lamb, Eiren, 274. 


perſons. 


9 
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perſons. Here he has a tranſient property in theſe animals, uſu- 
ally called game, fo long as they continue within his liberty“; 
and may reſtrain any ſtranger from taking them therein: but the 
inſtant they depart into another liberty, this qualified property 
ceaſes. The manner, in which this privilege 1 18 WN will be 
ſhevyn i in a ea chapter. 


Tre qualified property which x we have hitherto conſidered, ex- 
tends only to animals ferae naturae, when either reclaimed, im- 
potent, or privileged. Many other things may alſo be the objects 
of qualified property. It may ſubſiſt in the very elements, of fire 
or light, of air, and of water. A man can have no abſolute per- 
manent property in theſe, as he may in the earth and land; ſince 
theſe are of a vague and fugitive nature, and therefore can ad- 
mit only of a precarious and qualified ownerſhip, which laſts fo 
long as they are in actual uſe and occupation, but no longer. If 
a man diſturbs another, and deprives him of the lawful enjoy- 
ment of theſe; if one obſtructs another's antient windows“ „ cor- 
rupts the air of his houſe or gardens *, fouls his water“, or un- 
pens and lets it out, or if he diverts an antient watercouſe that 
ufed to run to the other's mill or meadowꝰ; the law will animad- 
vert hereon as an injuty, and protect the party injured in his poſ- 
ſeſſion. But the property in them ceaſes the inſtant they are out 
of poſſefſion: for, when no man is engaged in their actual occu- 
pation, they become again common, and every man has an equal 
right to appropriate them to his own uſe. 


1 Arsk kinds of qualification: in property depend upon the 
peculiar circurnſtances of the ſubje& matter, which is not capa- 
ble of being under the abſolute dominion of any proprietor. But 
property may alſo be of a qualified or ſpecial nature, on account 
of the peculiar circumſtances of the owner, when the thing it- 
ſelf is very capable of abſolute ownerſhip. As in caſe of Sail. 


Cro. Car. 554. Mar. 48. 5 Mod, 376. Ibid. 59. Lutw. 92. 
12 Mod. 144. © 9 Rep. 59. . D'S 
29 Rep. 58. | 4 1 Leon. 273. Skin. 389. 
og 5 B b b 2 ment, 
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ment, or delivery, of goods to another perſon for a particular uſe; 
as to a carrier to convey to London, to an innkeeper to ſecure i in 
his inn, or the like. Here there is no abſolute property in either 
the bailor or the bailee, the perſon delivering, or him to whom 
it is delivered: for the bailor hath only the right, and not the 


immediate poſſeſſion; the bailee hath the poſſeſſion, and only a 


temporary right. But it is a qualified property in them both; 


and each of them is entitled to an action, in caſe the goods be 


damaged or taken away: the bailee on account of his immediate 
poſſeſſion; the bailor, becauſe the poſſeſſion of the bailee is, 
mediately, his poſſeſſion alſo*®. So alſo in caſe of goods pledged 
or pawned upon condition, either to repay money or otherwiſe ; 


both the pledgor and pledgee have a qualified, but neither of 


them an abſolute, property therein: the pledgor's property is con- 


ditional, and depends upon the performance of the condition of 


re-payment, Sc; and ſo too is that of the pledgee, which de- 


pends upon it's non-performance . The ſame may be ſaid of 


; goods diſtreined for rent, or other cauſe of diſtreſs : which are 
in the nature of a pledge, and are not, at the firſt taking, the 


abſolute property of either the diſtreinor, or party diſtreined; 


but may be redeemed, or elſe forfeited, by the ſubſequent con- 
duct of the latter. But a ſervant, who hath the care of his maſ- 


ter's goods or chattels, as a butler of plate, a ſhepherd of ſheep, 
and the like, hath not any property or poſſeſſion either abſolute 
or r qualified, but only a mere charge or overſight*. _ 

Havinc thus conſidered the ſeveral diviſions of property in 
pofſeſion, which ſubſiſts there only, where a man hath both the 
right and alſo the occupation of the thing ; we will proceed next 
to take a ſhort view of the nature of property in action, or ſuch 


where a man hath not the occupation, but merely a bare right 


to occupy the thing in queſtion ; the poſſeſſion whereof may 
however be recovered by a ſuit or action at law: from whence 


e 1 Roll. Abr. 607, 1 3 luſt, 108. 
ro. Jae, 245. | 
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the thing ſo recoverable is called a thing, or choſe, .; in action b. 


Thus money due on a bond is a cheſe in action; for a property 
in the debt veſts at the time of forfeiture mentioned in the obli- 


gation, but there is no poſſeſſion till recovered by courſe of law. 


If a man promiſes, or covenants with me, to do any act, and fails 
in it, whereby I ſuffer damage; the recompenſe for this damage 
is a choſe in action: for though a right to ſome recompenſe veſts 
in me, at the time of the damage done, yet what and how large 


ſuch recompenſe ſhall be, can only be aſcertained by verdict; and 
the poſſeſſion can only be given me by legal judgment and exe- 


cution. In the former of theſe caſes the ſtudent will obſerve, that 
the property, or right of action, depends upon an expreſs contract 
or obligation to pay a ſtated ſum: and in the latter it depends 
upon an implied contract, that if the covenantor does not perform 


the act he engaged to do, he ſhall pay me the damages I ſuſtain 


by this breach of covenant. And hence it may be collected, that 
all property in action depends entirely upon contracts, either ex- 
preſs or implied; which are the only regular means of acquiring 


a choſe in action, and of the nature of which we ſhall diſcourſe 
at large j in a ſubſequent N 


Ar preſent we have only to remark, that upon al contracts 


or promiſes, either expreſs or implied, and the infinite variety of 


caſes into which they are and may be ſpun out, the law. gives an 
action of ſome ſort or other to the party injured in caſe of non- 
performance; to compel the wrongdoer to do juſtice to the party 
with whom he has contracted, and, on failure of performing the 
identical thing he engaged to do, to render a ſatisfaction equiva- 
lent to the damage ſuſtained. But while the thing, or it's equi- 


valent, remains in ſuſpenſe, and the injured party has only the 


right and not the occupation, it is called a choſe in action; being 


a thing rather in potentia than in ęſſe: though the owner may 


b The ſame idea, and the ſame denomi- “ amus.” (Ef. 41. 1. 5 .] And again; “ ac- 
nation, of property prevailed in the civil © gue bonis adnumerabitur etiam, fi quid eff in 
law. Rem in bonis noſtris habere intelligimur, actionibus, petitionibus, perſecutionibue. Nam 
* guotiens ad reci perandam eam actionem kabe- © et haec in bonis eſevidentur.” ( (Ff7.50.16.49.) 

| ave 
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have as abſolute a property in, and be as well intitled to, ſuch 
things in action, as to things in poſſeſſion. 


An D, having thus diſtinguiſhed the different degree or quantity 
of dominion or property to which things perſonal are ſubject, we 
may add a word or two concerning the time of their enjoyment, 
and the number of their owners; in conformity to the method 
before obſerved in treating of the property of things real. 


FiRsT, as to the time of enjoyment. By the rules of the antient 
common law, there could be no future property, to take place in 
expectancy, created in perſonal goods and chattels; becauſe, be- 
ing things tranſitory, and by many accidents ſubject to be loſt, 


deſtroyed, or otherwiſe impaired, and the exigencies of trade 


requiring alſo a frequent circulation thereof, it would occaſion 


perpetual ſuits and quarrels, and put a ſtop to the freedom of 


commerce, if ſuch limitations in remainder were generally tole- 
rated and allowed. But yet in laſt wills and teſtaments fach li- 
mitations of perſonal goods and chattels, in remainder after a 
bequeſt for life, were permitted *: though originally that indul- 

gence was only ſhewn, when merely the v/e of the goods, and not 
the goods themſelves, was given to the firſt legatee®*; the pro- 


perty being ſuppoſed to continue all the time in the executor of 
the devifor. But now that diſtinction is diſregarded*: and there- 


fore if a man either by. deed or will limits his books or furniture 
to A for life, with remainder over to B, this remainder is good. 
But, where an eſtate-tail in things perfonal is given to the firſt 
or any ſubſequent poſſeſſor, it veſts in him the total property, 
and no remainder over fhall be permitted on ſuch a Imitation * 

For this, if allowed, would tend to a perpetuity, as the deviſee 
or grantee in tail of a chattel has no method of barring the en- 
tail; and therefore the law-veſts in him at once the entire domini- 
on of the goods, being analogous to.the fee-ſimple which a te- 
nant in tail may acquire in a a real eltate. 


0 


i 1 Equ. Caf. abr. 360, 2 Freem. 206. 
X Mar. 106. * iP, WW. 290. 
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NEXT, as to the number of owners. Things perſonal may 
belong to their owners, not only in ſeveralty, but alſo in joint- 
tenancy, and in common, as well as real eſtates. They cannot 
indeed be veſted in coparcenary; becauſe they do not deſcend 
from the anceſtor to the heir, which is neceſſary to conſtitute co- 

parceners. But if a horſe, or other perſonal chattel, be given to 
two or more, abſolutely, they are joint-tenants hereof; and, un- 
leſs the jointure be ſevered, the fame doQtrine of ſurvivorſhip 
ſhall take place as in eſtates of lands and tenements“. And, in 
like manner, if the jointure be ſevered, as by either of them ſell- 
ing his ſhare, the vendee and the remaining part-owner ſhall be 
tenants in common, without any jus accręſcendi or ſurvivorſhip *. 
So alſo if 100/. be given by will to two or more, equally to be 
drvided between them, this makes them tenants in common? ; 
28, we have formerly ſeen a, the ſame words would have Ache, 
in regard to real eſtates. But, for the encouragement of huſbandry 
and trade, it is held that a ſtock on a farm, though occupied 
jointly, and alſo a ſtock uſed in a joint undertaking, by way of 
partnerſhip in trade, ſhall always be conſidered as common and 
not as joint property; and there ſhall be no ſurvivorſhip therein . 


; n Litt. $. 282. 1 Vern. 482. | 4 pag. 193. 
r | „ Vern. 217. Co. Litt. 165. 
1 Equ. Caſ. abr. 292. | 
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CHAPTER THE TWENTY SIXTH. 


Or TITLE TO THINGS PERSONAL 
B OCCUPANCY. 


E are next to conſider the title to things perſonal, or the 
various means of acquiring, and of lo/ing, ſuch property 


as may be had therein: both which conſiderations of gain and 
loſs ſhall be blended together in one and the ſame view, as was 
done in our obſervations upon real property; ſince it is for the 


moſt part impoſſible to contemplate the one, without contem- 
plating the other alſo. And theſe methods of acquiſition or loſs 
are principally twelve: 1. By occupancy. 2. By prerogative. 


3. By forfeiture. 4. By cuſtom. 5. By ſucceſſion. 6. By mar- 


riage. 7. By judgment. 8. By gift. 9. By contract. 10. By 
bankruptcy. 11. By teſtament. 12. By adminiſtration. 


AND, firſt, a property in goods and chattels may be acquired 
by occupancy : which, we have more than once * remarked, was 
the original and only primitive method of acquiring any property 
at all ; but which has ſince been reſtrained and abridged, by the 


poſitive laws of ſociety, in order to maintain peace and harmony 


among mankind. For this purpoſe, by the laws of England, 


gifts, and contracts, teſtaments, legacies, and adminiſtrations 
have been introduced and countenanced, in order to transfer and 
continue that property and poſſeſſion in things perſonal, which 

2 See pag. 3.8. 258, 
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has once been acquired by the owner. And, where ſuch things 
are found without any other owner, they for the, moſt part belong 
to the king by virtue of his prerogative; except in ſome few in- 
ſtances, wherein the original and natural right of occupancy is 
ſtill permitted to ſubſiſt, and which we are now to conſider. 


1. Tus, in the firſt place, it hath been ſaid, that any body 
may ſeiſe to his own uſe ſuch goods as belong to an alien enemy“. 
For ſuch enemies, not being looked upon as members of our ſo- 
ciety, are not entitled during their ſtate of enmity to the benefit 
or protection of the laws; and therefore every man that has op- 
portunity is permitted to ſeiſe upon their chattels, without being 
compelled as in other caſes to make reſtitution or ſatisfaction to 
the owner. But this, however generally laid down by ſome of 
our writers, mult in reaſon and juſtice be reſtrained to ſuch caps 

tors as are authorized by the public authority of the ſtate, reſi- 
ding in the crown; and to ſuch goods as are brought into this 
country by an alien enemy, after a declaration of war, without 
a ſafe- conduct or paſſport. And therefore it hath been holden *, 
that where a foreigner is reſident in England, and -afterwards a 
war breaks out between his country and ours, his goods are not 
liable to be ſeiſed. It hath alſo been adjudged, that if an enemy 
take the goods of an Engliſhman, which are afterwards retaken 
by another ſubject of this kingdom, the former owner ſhall loſe 
his property therein, and it ſhall be indefeaſibly veſted in the ſe- 
cond taker; unleſs they were retaken the ſame day, and the owner 
before ſun-ſet puts in his claim of property. Which is . N 
able to the law of nations, as underſtood in the time of Grotius f, 
even with regard to captures made at ſea; which were held to 
be the property of the captors after a poſſeſſion of twenty four 
hours: though the modern authorities * require, that before the 
property can be changed, the goods muſt have been brought into 


d Finch, L. 178. 7 dj. B. & p. l. 3. c. 6. J. 3. 


© Freem. 40. - 3 Bynkerſh, g. jur. publ. J. 4. Rocc. 
4 Bro. Abr. tit. propertie. 38. 5 57. de. Aſecur. not. 06. 
e Lid. | 
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port, and have continued a night intra pragidia, in a place” of 
ſafe nn ſo that al enn of OY them was Ne” 


A N'D, as in the goods of an enemy, 0 alſo in his Nele A 
man may OS a ſort of qualified property, by taking him a 


priſoner i in war®; at leaſt till his ranſom be paid”. And this doc- 


trine ſeems to have been extended to negro-ſeryants', who are 
purchaſed, when captives, of the nations with whom they are at 
war, and continue therefore in ſome degree the property of their 
maſters who buy them: though, accurately ſpeaking, that pro- 


perty conſiſts rather i in the perpetual ſervice, than in the Poay or 
perſon, of the captive ©. 


2. Tus again, whatever moveables are found upon the 


ſurface of the earth, or in the ſea, and are unclaimed by any 
owner, are ſuppoſed to be abandoned by the laſt proprietor ; 
and, as ſuch, are returned into the common ſtock and maſs 


of things: and therefore they belong, as in a ſtate of nature, 


to the firſt occupant or fortunate finder, unleſs they fall within 
the deſcription of waifs, or eſtrays, or wreck, or hidden trea- | 


ſure; for theſe, we have formerly ſeen, are veſted by law in the 
king, and form a part of the ordinary revenue of the crown. 


3. Tus too the benefit of the elements, the light, the air, 
and the water, can only be appropriated by occupancy. If I have 
an antient window overlooking my neighbour's ground, he may 
not erect any blind to obſtruct the light: but if I build my houſe 
cloſe to his wall, which darkens it, I cannot compel him to de- 
moliſh his wall ; for there the firſt occupancy is rather in him, 
than in me. If my neighbour makes a tan-yard, ſo as to antiog 


h Bro. Abr. tit. propertie. 18. 8 « H. ee ſuam cum pracfats A. pro 
We meet with a curious writ of treſ- © vita ſua ſalvanaa fererat, ſatifactum foret, 
paſs i in the regiſter (102.) for breaking a “ getinuit ) fregit, et ipſum H. cepit et abduxit, 
man's houſe, and ſetting ſuch-a priſoner at ** vel quo voluit abire permiſit, &c.” 
large. Quare domum ipſius A. apud VM. (in * 2 Lev. 201. 
guæ idem A. guendam H. Scotum per ipſum * Carth, 396. L. Raym. 147. Salk. 667. 
« 4. de guerra captum tanguam priſonem ſuum, ! Book I, ch. 8. 


© queuſque fibi de centum libris, per quas idem and. 
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and render les ſalubrious the air of my houſe or gardens, the 
law will furniſh me with a remedy ; but if he is firſt in poſſeſſion | 
of the air, and I fix my habitation near him, the nuſance is of 
my own ſceking, and may continue. If a ſtream be unoccupied, 

1 may erect a mill thereon, and detain the water & yet not ſo as 
to injure my neighbour's prior mill, or his meadow : for he hath. 


by the firſt occupancy bt property in the current. 


4 WI. 7 regard likewiſe to animals ferae nafuror; ala man- 
kind had by the original grant of the creator a right to purſue 
and take any fowl or inſect of the air, any fiſh or inhabitant of 


the waters, and any beaſt or reptile of the field: and this natu- 


ral right ſtill continues in every individual, unleſs where it is re- 


ſtrained by the civil laws of the country. And when a man has 


once ſo ſeiſed them, they become while living his gualzfied pro- 
perty, or, if dead, are ab/o/utely his own: ſo that to ſteal them, 
or otherwiſe invade this property, is, according to the reſpective. 
values, ſometimes a criminal offence, ſometimes only a civil in- 
jury. The reſtrictions which are laid upon this right, by the laws 
of England, relate principally. to royal fiſh,' as whale, and ſtur- 
geon, and ſuch terreſtrial, atrial, or aquatic animals as go under 


the denomination of game; the taking of which is made the ex- 


cluſive right of the prince, and ſuch of his ſubjects to whom he 
has granted the ſame royal privilege. But thoſe animals, which 
are not expreſſly ſo reſerved, are {till liable to be taken and ap- 
propriated by any of the king's ſubjects, upon their own territo- 
ries; in the ſame manner as they might have taken even game 
itſelf, till theſe civil prohibitions were iſſued: there being in na- 
ture no diſtinction between one ſpecies of wild animals and an- 
other, between the right of acquiring property in a hare or a 
ſquirrel, in a partridge or a butterfly: but the difference, at pre- 
ſent made, ariſes merely from the poſitive municipal law. 


5. To this principle of occupancy alſo muſt be referred the 
method of acquiring a ſpecial perſonal property in corn growing 
on the en or other emblements, by any poſſe Mer of the land 

Ccc2:. | who 
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who hath ſown or planted it, whether he be owner of the inhe- 
ritance in fee or in tail, or be tenant for life, for years, or at will : 
which emblements are diſtinct from the real eſtate in the land, 
and ſubject to many, though not all, the incidents attending perſonal 
chattels. They were deviſable by teſtament before the ſtatute of 
wills”, and at the death of the owner ſhall veſt in his executor 
and not his heir : they are forfeitable by outlawry in a perſonal 
action“: and by the ſtatute 11 Geo. II. c. 19. though not by the 

common law, they may be diſtreined for rent arrere. The rea- 
ſon for admitting the acquiſition of this ſpecial property, by te- 
nants who have temporary intereſts, was formerly given“; and 
it was extended to tenants in fee, principally for the benefit of 
their creditors: and therefore, though the emblements are aſſets 
in the hands of the executor, are forfeitable upon outlawry, and 
diſtreinable for rent, they are not in other reſpects conſidered as 
perſonal chattels; and, particularly, they are not the object of 
larciny, before they are ſevered from the ground. 


| 6. Tur doctrine of property ariſing from accgſſion is alſo 
grounded on the right of occupancy. By the Roman law, if any 
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given corporeal ſubſtance received afterwards an acceſſion by na- 
tural or by artificial means, as by the growth of vegetables, the 
pregnancy of animals, the embroidering of cloth, or the con- 
verſion of wood or metal into veſſels and utenſils, the original 
owner of the thing was intitled by his right of poſſeſſion to the 
property of it under ſuch it's ſtate of improvement”: but if the 
thing itſelf, by ſuch operation, was changed into a different ſpe- 
cies, as by making wine, oil, or bread, out of another's grapes, 
_ olives, or wheat, it belonged to the new operator; who was only 
to make a ſatisfaction to the former proprietor for the materials, 
which he had ſo converted'. And theſe doctrines are implicitly 
copied and adopted by our BraRon *, in the reign of king Hen- 
ry III; and have ſince been confirmed by many reſolutions of the 
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courts“. It hath even been held, that if one takes away another's 
wife or ſon, and cloaths them, and afterwards the huſband or 
father retakes them back, the garments ſhall ceaſe to be the pro- 
perty of him who provided them, being now annexed to the 
perſon of the chil or woman 15 
1 Bur 10 the caſe of confuſion of goods, where thoſe of two 
perſons are ſo intermixed, that the ſeveral portions can be no 
longer diſtinguiſhed, the Engliſh law partly agrees with, and 
partly differs from, the civil. If the intermixture be by conſent, 
I apprehend that in both laws the proprietors have an intereſt in 
common, in proportion to their reſpective ſhares *. But, if one 
wilfully intermixes his money, corn, or hay, with that of an- 
other man, witheut his approbation or knowlege, or caſts gold 

in like manner into another's melting-pot or crucible, the civil 
law, though it gives the ſole property of the whole to him who 
has not interfered in the mixture, yet allows a ſatisfaction to the 
other for what he has ſo improvidently loſt?. But our law, to 
guard againſt fraud, allows no remedy in ſuch a caſe ; but gives 
the intire property, without any account, to him, whoſe original 
dominion is invaded, and endeavoured to be rendered vAGertain, | 
without his own conſent *, 


8. Tuxkx is till another ſpecies of property, which, being 
grounded. on labour and invention, is more properly reducible to 
the head of occupancy than any other; ſince the right of occu- 
pancy itſelf is ſuppoſed by Mr Locke, and many others, to be 
founded on the perſonal labour of the occupant. And this- is the 
right, which an author may be ſuppoſed to have in his own ori- 
ginal literary compoſitions : ſo that no other perſon without his 
leave may publiſh or make profit of the copies. When a man 
by the exertion of his rational powers has produced an original 
work, he has clearly a right to MPA of that identical work as 


„ Bro. Abr. lit. propertie. 23. 13 3 Poph. 38, 2 Bulſtr. 325. 1 Hal. p. 
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he pleaſes, and any attempt to take it from him, or vary the diſ- 
poſition he has made of it, is an invaſion of his right of property. 
Now-the identity of a literary compoſition conſiſts intirely in the 


ſentiment and the language; the ſame conceptions, cloathed in the 


fame words, muſt neceſſarily be the ſame compoſition : and what- 


ever method be taken of conveying that compoſition to the ear 


or the eye of another, by recital, by writing, or by printing, in 
any number of copies or at any period of time, it is always the 
identical work of the author which is ſo conveyed ; and no other 
man can have a right to convey or transfer it without his conſent, 


either tacitly or expreſſſy given. This conſent may perhaps be 


tacitly given, when an author permits his work to be publiſhed, 


without any reſerve of right, and without ſtamping on it any 


marks of ownerſhip : it is then a preſent to the public, like the 
building of a church, or the laying out a new highway : but, 


in caſe of a bargain for a lingle impreſſion, or a ſale or gift of the 


copyright, the reverſion is plainly continued in the original pro- 
FOO or the whole property transferred to another. 


THE Roni law adjudged, that if one man wrote any thing, 
though never ſo elegantly, on the paper or parchment of an- 
other, the writing ſhould belong to the original owner of the 
materials on which it was written ©: meaning certainly nothing 
more thereby, than the mere mechanical operation of writing, 
for which it directed the ſcribe to receive a ſatisfaction; ; eſpecial- 


ly as, in works of genius and invention, ſuch as a picture paint- 


ed on another man's canvas, the ſame law © gave the canvas to 
the painter. We find no other mention in the civil law of any 
property in the works of the underſtanding, though the ſale of 
literary copies, for the Purpoſes of recital or multiplication, is 
certainly as antient as the times of Terence *, Martial f, and 


Statius . Neither with us in England hath there been any final® 


© $7 in chartis membraniſoe tuis carmen vel * Fhigr. i. 67. iv. 72. xiii. 3. XIV. 194. 
hiſtoriam vel orationem Titius ſcripſerit, hujſus 5 Juv. vii. 83. 
corporis non Titius ſed tu dominus «fe videris. In the caſe of Millar and Taylor in B. R. 


Inſt. 2. 1. 33. Paſch. 9 Geo. III. it was determined (upon 


« Ibid. F. 34. ſolemn argument and great conſideration) by 
e Prol, in Eunuch. 20. the opinion of three judges againſt one, 


that 


NDS 
ARS 


determination upon the 1 of authors at the common; law, 


But much may be gathered from the frequent injunRions of the 
court of chancery, prohibiting the invaſion of this property: eſ- 
pecially where either the injunctions have been perpetual', or 
have related to unpubliſhed manuſcripts®, or to ſuch antient books, 
as were not within the proviſions of the ſtatute of queen Annel. 


Much may alſo be collected from the ſeveral legiſlative recogni- 


tions of copyrights a; and from thoſe adjudged caſes at common 
law, wherein the crown hath been conſidered as inveſted with 
certain prerogative copyrights“; for, if the crown is capable of 
an excluſive right in any one book, the ſubje& ſeems alſo en 
of having the ſame right in another. 


Bu r, excluſive of ſuch copyright as may ſubſiſt by the rules 
of the common law, the ſtatute 8 Ann. c. 19. hath protected by 
additional penalties the property of authors and their aſſigns for 
the term of fourteen years; and hath directed that if, at the end 
of that term, the author himſelf be living, the right ſhall then 
return to him for another term of the ſame duration: and a fi- 
milar privilege is extended to the inventors of prints and engra- 
vings, for the term of eight and twenty years, by the ſtatutes 
8 Geo. II. c. 13. and 7 Geo. III. c. 38. All which, appear to 
have been ſuggeſted by the exception in the ſtatute of monopo- 
lies, 21 Jac. I. c. 3. which allows a royal patent of privilege to 
be granted for fourteen years to any inventor of a new manufac- 
ture, for the ſole working or making of the fame ;- by virtue 


whereof a temporary property becomes dale in a the nen 


that an n excluſive copyright i in authors ſub- Shebbeare. 31 Is hack: 


fiſts by the common law. But a writ of 
error hath been ſince brought in the exche- 


quer-chamber, to take the ſenſe of the reſt 


ef the judges upon this nice and important 


queſtion. 
I Knaplock v Curl. 9 Nov. 1722. viner 


Abr. 7it. Books, pl. 3. — Baller v. + Watſon. 
6 Dec. 17 3 


* Webb v. Roſe. 24 May 1732. — Pope 
v. Curl. 5 Jun, 1741. — Forreſter v Waller, 


13 Jun. 1741, — Duke, of Queenſberry v. 


8 K naplock v. Curl. before cited. —kyre 


v. Walker. ꝙ Jun. 1735. — Motte v. Paull. 


ner. 28 Nov. 1735, — Walthoe v. Walker. 


27 Jan. 1736.— Tonſon v. Walker. 12 May 


1739. and 30 Apr. 1752. 
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 CrHareTER THE TWENTY SEVENTH. 


Or TITLE Br PREROGATIVE, AND 
FORFEITURE. 


SECOND method of acquiring property in perſonal 
chattels is by the kimg's prerogative : whereby a right 
may accrue either to the crown itſelf, or to ſuch as claim under 
the title of the crown, as by grant or by preſcription. 


8 ven in the firſt N are all 0 taxes, and n ; 
3 conſtitutionally inherent in the crown, as flowers of the 
prerogative and branches of the ceſus regalis or antient royal 
revenue, or whether they be occaſionally created. by authority of 
_ parliament ; of both which ſpecies of revenue we treated largely 
in the former volume. In theſe the king acquires and the ſub- 
ject loſes a property the inſtant they become due: if paid, they 
are a choſe in poſſeſſion ; if unpaid, a choſe in action. Hither alſo 
may be referred all forfeitures, fines, and amercements due to 
the king, which accrue by virtue of his antient prerogative, or 
by particular modern ſtatutes : which revenues created by ſta- 
tute do always aſſimilate, or take the ſame nature, with the any 
tient revenues; and may therefore be looked upon as arifing from 
a kind of artificial or ſecondary prerogative. And, in either 
caſe, the owner of the thing forfeited, and the perſon fined or 
amerced, do loſe and part with the property of the forfeiture, 
fine, or amercement, . the inſtant the king or his grantee ac- 
quires if. | 40% 


IN 


Ch. 27. of TruinGs, 499 


Ix theſe ſeveral methods of acquiring property by prerogative 
there 1s alſo this peculiar quality, that the king cannot have a 
joint property with any perſon in one entire chattel, or ſuch a 
one as is not capable of diviſion or ſeparation ; but where the 
titles of the king and a ſubject concur, the king ſhall have the 
whole : in like manner as the king can, neither by grant nor 
contract, become a joint-tenant of a chattel real with another 
perſon *; but by ſuch grant or contract ſhall become intitled to 
the whole in ſeveralty. Thus, if a horſe be given to the king and 
a private perſon, the king ſhall have the ſole property : if a bond 
be made to the king and a ſubject, the king ſhall have the whole 
penalty; the debt or duty being one fingle chattel® : and fo, if 
two perſons have the property of a horſe between them, or have 
a joint debt owing them on bond, and one of them aſſigns his 
part to the king, or is attainted, whereby his moiety is forfeited 
to the crown; the king ſhall have the entire horſe, and entire 
debt ©. For, as it is not conſiſtent with the dignity of the crown 
to be partner with a ſubje&, ſo neither does the king ever loſe 
his right in any inſtance; but, where they interfere, his is always 
preferred to that of another perſon *: from which two principles 
it is a neceſſary conſequence, that the innocent, though unfortu- 
nate, partner muſt loſe his ſhare in both the debt and the horſe, 
or in a other chattel i in the lame circumſtances. | 

THr1s doctrine has no opportunity to ike place i in certain 
other inſtances of title by prerogative, that remain to be men- 
tioned ; as the chattels thereby veſted are originally and ſolely 
veſted in the crown, without any transfer or derivative aſſignment 
either by deed or law from any former proprietor. Such is the 
acquiſition of property in wreck, in treaſure-trove, in waifs, in 
eſtrays, in royal fiſh, in ſwans, and the like; which are not 
transferred to the verges: ire: any former owner, but are ori- 


_ © See pag. 15 1 a 2 3 * Cro. Eliz. 263. Plow. 323. Finch, 
* Fitzh. Atr. t. Gette. 38. Plowd. 243 Law. 178. 10 Mod. 245. 
4 Co. Litt. 30. 
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ginally inherent in him by the rules of law, and are derived to 

particular ſubjects, as royal franchiſes, by his bounty. Theſe 
are aſcribed to him, partly upon the particular reaſons mentioned 
in the eighth chapter of the former book; and partly upon the 
general principle of their being hona vacantia, and therefore veſted 
in the king, as well to preſerve the peace of the public, as in 
truſt to employ them for the ſafety and ornament of the com- 
mon wealth. Wi | IA) 


WII regard to the prerogative copyrights, which were men- 
_ tioned in the preceding chapter, they are held to be veſted in the 
crown upon different reaſons. Thus, 1. The king, as the exe- 
cutive magiſtrate, has the right of promulging to the people all 
acts of ſtate and government. This gives him the exclufive pri- 

vilege of printing, at his own preſs, or that of his grantees, all 
 atts of parliament, proclamations, and orders of council. 2. As ſu- 
preme head of the church, he hath a right to the publication of 
all Iiturgies and books of divine ſervice. 3. He hath a right by 
purchafe to the copies of ſuch /awbooks, grammars, and other 


compoſitions, as were compiled or tranflated at the expenſe of 


the crown. And upon theſe two laſt principles the excluſive right 
of printing the tranſlation of the 5:b/e is founded. 4. Almanacks 
have been ſaid to be prerogative-copies, either as things derelict, 
or elſe as being ſubſtantially nothing more than the calendar pre- 
fixed to our liturgy*. And indeed the regulation of time has been 
often confidered as a matter of ſtate. The Roman fafti were 
under the care of the pontifical college: and Romulus, Numa, 
and Julius Caefar, ſucceſſively regulated the Roman calendar. 


Tuxkz ſtill remains another ſpecies of prerogative property, 
founded upon a very different principle from any that have been 
mentioned before; the property of ſuch animals ferae naturae, 


as are known by the denomination of game, with the right of 


purſuing, taking, and deſtroying them: which is veſted in the 
King alone, and from him derived to ſuch of his ſubjects as have 
21 Mod, 257. | 
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received the grants of a chaſe, a park, a free warren, or free fiſh- 
ery. This may lead us into an inquiry concerning the original of 
theſe franchiſes, or royalties, on which we touched a little in a 
former chapter*; the right itſelf being an incorporeal heredita- 
ment, though the fruits pe profits of it are of a perſonal nature. 


In the firſt place then we have already ſhewn, and indeed it 
cannot be denied, that by the law of nature every man, from 
the prince to the peaſant, has an equal right of purſuing, and 


taking to his own uſe, all ſuch creatures as are ferae naturae, 


and therefore the property of nobody, but liable to be ſeiſed by 
the firſt occupant. And ſo it was held by the imperial law, even 
ſo late as Juſtinian's time : *«* ferae igitur beſtiae, et volucres, et 
ce mm⁰jꝝᷓjẽdh animalia quae mari, coelo, et terra naſcuntur, ſimul at que 
« ab aliquo capta fuerint, jure gentium Aatim lus oc incipiunt. 


40 uod enim nullius ęſt, id naturali ratione occupanti conceditur bs. 


But it follows from the very end and conſtitution of ſociety, 
that this natural right, as well as many others belonging to man 
as an individual, may be reſtrained by poſitive laws enacted for 
reaſons of ſtate, or for the ſuppoſed benefit of the community. 
This reſtriction may be either with reſpect to the place in which 
this right may, or may not, be exerciſed ; with reſpe& to the 
animals that are the ſubject of this right; or with reſpect to the 
perſons allowed or forbidden to exerciſe it. And, in conſequence 
of this authority, we find that the municipal laws of many na- 
tions have exerted ſuch power of reſtraint ; haye in general for- 
bidden the entering on another man's grounds, for any cauſe, 
without the owner's leave; have extended their protection to 
ſuch particular animals as are uſually the objects of purſuit ; and 


have inveſted the prerogative of hunting and taking ſuch animals 


in the ſovereign of the tate only, and ſuch as he ſhall autho- 
rize*, Many reaſons have concurred for making theſe conſtitu- 
tions: as, 1. For the encouragement of agriculture and i improye- 
ment of lands, by giving every man an excluſive dominion. oyer 


f pag. 38, 39. » uf. 15 *. * e. b. 5. 5 
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his own ſoil. 2. For preſervation of the ſeveral ſpecies of theſe 
animals, which would ſoon be extirpated by a general liberty. 
„ prevention of idleneſs and diſſipation i in huſbandmen, ar- 
tificers, and others of lower rank; which would be the unavoid- 
able conſequence of univerſal licence. 4. For prevention of po- 
pular inſurrections and reſiſtance to the government, by diſarm- 
ing the bulk of the people *: which laſt is a reaſon oftener 
meant, than avowed, by the makers of foreſt or game laws. 
Nor, certainly, in theſe prohibitions is there any natural injuſ- 


tice, as ſome have weakly enough ſuppoſed : ſince, as Puffendorf 


obſerves, the law does not hereby take from any man his preſent 
property, or what was already his own, but barely abridges him 
of one means of acquiring a future property, that of occupancy ; 
which indeed the law of nature would allow him, but of which 
the laws of ſociety have in moſt inſtances very july and reaſon- 
wy deprived him. 


"Tut, however defenſible theſe proviſions in general may be, on 
the footing of reaſon, or Juſtice, or civil policy, we muſt notwith- 
ſtanding acknowlege that, in their preſent ſhape, they owe their 
immediate original to ſlavery. It is not till after the irruption of 
the northern nations into the Roman empire, that we read of any 
other prohibitions, than that natural one of not ſporting on any 
private grounds without the owner's leave; and another of a 
more ſpiritual nature, which was rather a rule of eccleſiaſtical 
diſcipline, than a branch of municipal law. The Roman or ci- 

vil law, though it knew no reſtriction as to perſons or animals, 

ſo far regarded the article of place, that it allowed no man to 

hunt or ſport upon another's ground, but by conſent of the owner 
of the ſoil. Qi alienum fundum ingreditur, venandi aut aucu- 

1-8 pandi gratia, poteſt a domino prohiberi ne ingrediatur x.“ For if 
there can, by the law of nature, be any inchoate imperfect pro- 

perty ſuppoſed in wild animals before they are taken, it ſeems 
moſt reaſonable to fix it in him upon whoſe land they are found. 
And as to the other reſtriction, which relates to et and: not 
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to place, the pontificial or canon law interdicts © wenationes, ef 
e ſylvaticas vagationes cum canibus, et accipitribus to all clergymen 
without diſtinction; grounded on a ſaying of St. Jerom u, that 
it never is recorded that theſe diverſions were uſed by the ſunk, 
or primitive fathers. And the canons of our Saxon : ey pub- 
liſhed in the reign of king Edgar“, concur in the ſame pro- 
Hibition : though our ſecular laws, at leaſt after the conqueſt, 
did even in the times of popery diſpenſe with this canonical im- 


pediment; and ſpiritual perſons were allowed by the common 


law to hunt for their recreation, in order to render them fitter 
for the performance of their duty : as a confirmation whereof 


we may obſerve, that it is to this day a branch of the king's 
prerogative, at the death of every biſhop, to have his kennel of 


hounds, or a compoſition in lieu thereof. 


Bur, with regard to the 1 and original of our preſent civil 


prohibitions, it will be found that all foreſt and game laws were 


introduced into Europe at the ſame time, and by the fame po- 
licy, as gave birth to the feodal ſyſtem ; when thoſe ſwarms of 


| barbarians iſſued from their northern hive, and laid the founda- 
tion of moſt of the preſent kingdoms of Europe, on the ruins 
of the weſtern empire. For when a conquering general came to 
ſettle the oeconomy of a vanquiſhed country, and to part it out 
among his ſoldiers or feudatories, who were to render him mili- 
tary ſervice for ſuch donations ; it behoved bim, i in order to fe- 
cure his new acquiſitions, to keep the ruftici or natives of the 
country, and all who were not his military tenants, in as low a 
condition as poſſible, and eſpecially to prohibit them the uſe of 
arms. Nothing could do this more effectually than a prohibition 
of hunting and ſporting : and therefore it was the policy of the 
conqueror to reſerve this right to himſelf, and ſuch on whom lie 
ſhould beſtow it; which were only his capital feudatories, or 
1 a barons. And accordingly we find, in the feudal confiitu- 
tions , one and the ſame law prohibiting the ruftict | in n general 


1. Deeretal, J. g. tit. 24. c 2. A Inſt. 309. 
n Decret. part, 1. diſt. 3 1 P Feud, 13.5 fit, 521 3 45 Pr 
® cap. 64. | from 
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from̃ carrying arms, and alſo proſcribing the uſe of nets, ſnares, 
or other engines for deſtroying the game. This excluſive privi- 
lege well ſuited the martial genius of the conquering. troops, 
who delighted in a ſport? which in it's purſuit and ſlaughter bore 
ſome reſemblance to war. Vita omnis, (ſays Caeſar, ſpeaking of 
the antient Germans) in uenationibus atque in ſtudiie rei militaris 
_confijtit*. And Tacitus in like manner obſerves, that quotiens bella 
non ineunt, multum venatibus, plus per otium tranſigunt*. And 
indeed, like ſome of their modern ſucceſſors, they had no' other 
amuſement to entertain their vacant hours; they deſpiſing all 
arts as effeminate, and having no other learning, than was couch- 
ed in ſuch rude, ditties, as were ſung at the ſolemn carouſals 
which ſucceeded theſe antient huntings. And it is remarkable 
that, in thoſe nations. where the feodal policy remains the moſt 
uncorrupted, the foreſt or game laws continue in their higheſt | 
rigor. In France all game is properly the king's ; and in ſome 


| parts of Germany it is death for a peaſant to be found hunting 
in the woods of the nobility”. 


WI rx us in England alſo, hunting has ever been eſteemed 
a moſt princely diverſion and exerciſe. The whole iſland was re- 
pleniſhed with all ſorts of game in the times of the Britons; who 
lived in a wild and paſtoral manner, without incloſing or impro- 
ving their grounds, and derived much of their ſubſiſtence from 
the chaſe, which they all enjoyed in common. But when huſ- 
bandry took place under the Saxon government, and lands 
to be cultivated, improved, and encloſed, the beaſts naturally 
fled into the woody and deſart tracts; which were called the fo- 
reſts, and, having never been diſpoſed of in the firſt diſtribution 
of lands, were therefore held to belong to the crown. Theſe 
were filled with great plenty of game, which our royal ſportſ- 
* 4 In the laws of Jenghiz Khan, founder during their cls from war. (Mod. Univ. 
of the Mogul and Tartarian empire, pub- Hiſt. iv. 468.) | 
liſhed 4. D. 1205. there is one which pro- De bell. Gall. J. 6. c. 20. 
hibits the killing of all game from March „. 


to October; that the court and ſoldiery t Mattheus de Crimin. c. 3. tit. 1. Carpzov. 
might find plenty enough in the winter, Pradiic, Saxonic. p. 2. c. 84. 


men 
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men reſerved for cheir own diverſion, on pain of a pecuniary for- 
feiture for ſuch as interfered with their ſovereign. But every 
freeholder had the full liberty of ſporting upon his own territo- 
ries, provided he abſtained from the king's foreſts : as is fully 
expreſſed in the laws of Canute”, and of Edward the confefſor*; 
« fit quilibet homo dignus venatione fua, in hylva, et in agris, fbi 
5 proprits, et in dominio ſuo: et abſtineat omnis homo a venariis re- 
« git, ubicungue pacem eis habere voluerit which indeed was the 
antient law of the Scandinavian continent, from whence Canute 
probably derived it. Curque enim in proprio Funao quamlibet fe- 
© ram quoguo modo venari permiſſum ".” 


Howzves, upon the Norman conqueſt, a new doctrine took 
places ; and the right of purſuing and taking all beaſts of chaſe 
or venary, and ſuch other animals as were accounted game, was 
then held to belong to the king, or to ſuch only as were autho- 
rized under him. And this, as well upon the principles of the 
feodal law, that the king is the ultimate proprietor of all the 
lands in the kingdom, they being all held of him as the chief 
lord, or lord paramount of the fee; and that therefore he has 
the right of the univerſal ſoil, to enter thereon, and to chaſe 
and take ſuch creatures at his pleaſure: as alſo upon another 

maxim of the common law, which we have frequently cited and 
illuſtrated, that theſe animals are bona vacantia, and, having no 
other owner, belong to the king by his prerogative. As there- 
fore the former reaſon was held to veſt in the king a t to 
purſue and take them any where; the latter was ſuppoſed to 


give the king, and uch as 5 He mould e, a ele and exclu- 
. right. R 


2 


Tn. Is right, thus .in 4 veſted in the crown, was exerted 
with the utmoſt rigor, at and after the time of the Norman eſ- 
tabliſhment ; not only in the antient foreſts, but in the new ones 
which the conqueror made, by laying together vaſt tracts of 


N 6. 77. 


| w Stiernhook de jure Sueon. l. 2. c. 8. 
x 1 6. 36. ; 


country, 
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country, depopulated for that purpoſe, and reſerved ſolely for the 
king's royal diverſion; in which were exerciſed the moſt horrid 
tyrannies and oppreſſions, under colour of foreſt law, for the 
ſake of preſerving the beaſts of chaſe; to kill any of which, 
within the limits of the foreſt, was as penal as the death of a 
man. And, in purſuance of the ſame principle, king John laid a 
total interdict upon the winged as well as the fourfooted creation: 
% capturam avium per totam Angliam interdixit*,” The cruel and 
inſupportable hardſhips, which theſe foreſt laws created to the 
ſubje&, occaſioned our anceſtors to be as zealous for their refor- 
mation, as for the relaxation of the feodal rigors and the other 
exactions introduced by the Norman family; and accordingly we 
find the immunities of carta de foreſta as warmly contended for, 
and extorted from the king with as much difficulty, as thoſe of 
magna carta itſelf. By this charter, confirmed in parliament ?, 
many foreſts were diſafforeſted, or {tripped of their opprefiive 
privileges, and regulations were made in the regimen of ſuch as 
remained; particularly“ killing the king's deer was made no lon- 
ger a capital offence, but only puniſhed by fine, impriſonment, 
or abjuration of the realm. And by a variety of ſubſequent ſta- 
tutes, together with the long acquieſcence of the crown without 
exerting the foreſt laws, this prerogative is now become no lon- 
ger a grievance to the ſubject. 


Bor, as the king reſerved to himſelf the forefts for his own 
excluſive diverſion, ſo he granted out from time to time other 
tracts of lands to his ſubjects under the names of chaſes or parks*; 
or gave them licence to make ſuch in their own grounds; which 
indeed are ſmaller foreſts, in the hands of a ſubject, but not go- 
verned by the foreſt laws: and by the common law no perſon is 
at liberty to take or kill any beaſts of chaſe, but ſuch as hath an 
antient chaſe or park ; unleſs they be alſo beaſts of yy: x 


M. Paris, 303. 25 > cap. 10. 
Y 9 Hen. III. | DX See pag. 38, 


As 


As to all inferior 8 of game, called beaſts abi fowls of 
warren, the liberty of taking or killing them is another fran- 
Chiſe or royalty, derived likewiſe from the crown, and called 
Free warren; a word, which ſignifies preſervation or cuſtody : 
as the excluſive liberty of taking and killing fiſh in a public 
ſtream or river is called a free fiſhery ; of which however no new 
franchiſe can at preſent be granted, by the expreſs proviſion of 
magna carta, c. 160. The principal intention of granting a man 
theſe franchiſes or liberties was in order to protect the game, 
by giving him a ſole and excluſive power of killing it himſelf, 
provided he prevented other perſons. And no man, but he who 

has a Chaſe or free warren, by grant from the crown, or preſcrip- 
tion which ſuppoſes one, can juſtify hunting or ſporting upon 
another man's ſoil; nor indeed, in thorough ſtrictneſs of com- 
mon law, either hunting or ſporting at all. 


HowEveR novel this doctrine may ſeem, it is a tei con- 
ſequence from what has been before delivered; that the ſole 
right of taking and deſtroying game belongs excluſively to. the 
king. This appears, as well from the hiſtorical deduction here 
made, as becauſe he may grant to his ſubjects an excluſive right 
of taking them; which he could not do, unleſs ſuch a right 
was firſt inherent in himſelf. And hence it will follow, that 
no perſon whatever, but he who has ſuch derivative right from 
the crown, is by common law entitled to take or kill any beaſts 
of chaſe, or other game whatſover. It is true, that by the ac- 
quieſcence of the crown, the frequent grants of free warren in 
antient times, and the introduction of new penalties of late by 
certain ſtatutes for preſerving the game, this excluſive preroga- 
tive of the king is little known or conſidered ; every man, that 
is exempted from theſe modern penalties, looking upon himſelf 
as at liberty to do what he pleaſes with the game : whereas the 
contrary is ſtrictly true, that no man, however well qualiſied he 
may vulgarly be eſteemed, has a right to encroach on the royal 


b Mirr. c. 5. F. 2. See pag. 39. ; 
Vor. II. | —_—_ prerogative 
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prerogative by the killing of game, unleſs he can ſhew a par- 
ticular grant of free warren ; or a preſcription, which preſumes 
a grant; or ſome authority under an act of parliament. As for 
the latter, I know but of two inſtances wherein an expreſs per- 
miſſion to kill game was ever given by ſtatute; the one by 
1 Jac. I. c. 27. altered by 7 Jac. I. c. 11. and virtually repealed 
by 22 & 23 Car. II. c. 25. which gave authority, ſo long as they 
remained in force, to the owners of free warren, to lords of ma- 
nors, and to all freeholders having 40 J. per annum in lands of 
inheritance, or 80 J. for life or lives, or 400 J. perſonal eſtate, 
(and their ſervants) to take partridges and pheaſants upon their 
own, or their maſter's, free warren, inheritance, or freehold : 
the other by 5 Ann. c. 14. which empowers lords and ladies of 
manors to appoint gamekeepers to kill game for the uſe of 
ſuch lord or lady; which with ſome alterations ſtill ſubſiſts, 
and plainly ſuppoſes ſuch power not to have been in them be- 
fore. The truth of the matter is, that theſe game laws (of 
which we ſhall have occaſion to ſpeak again in the fourth 
book of theſe commentaries) do indeed guahfy nobody, except 
in the inſtance of a gamekeeper, to kill game : but only, to 
ſave the trouble and formal proceſs of an action by the perſon 
injured, who perhaps too might remit the offence, theſe ſtatutes 
inflict additional penalties, to be recovered either in a regular or 
ſummary way, by any of the king's ſubjects, from certain perſons 
of inferior rank who may be found offending in this particular. 
But it does not follow that perſons, excufed from theſe addi- 
tional penalties, are therefore authoriſed to kill game. The cir- 
cumſtances, of having 100 J. per annum, and the reſt, are not 
properly qualifications, but exemptions. And theſe perſons, ſo 
exempted from the penalties of the game ſtatutes, are not only 
liable to actions of treſpaſs by the owners of the land; but alſo, 
if they kill game within the limits of any royal franchiſe, they 
are liable to the actions of ſuch who may have the right of chaſe 
or free warren therein. 


UPpoN 
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Urox the whole it appears, that the king, by his preroga- 
tive, and ſuch perſons as have, under his authority, the royal 
franchiſes of chaſe, park, free warren, or free fiſhery, are the 
only perſons, who may acquire any property, however fugitive 
and tranſitory, in theſe animals ferae naturae, while living ; 
which is ſaid to be veſted in them, as was obſerved in a former 
chapter, propter privilegium. And it muſt alſo be remembered, 
that ſuch perſons as may thus lawfully hunt, fiſh, or fowl, ra- 
tone privilegii, have (as has been ſaid) only a qualified property 
in theſe animals : it not being abſolute or permanent, but laſting 
only ſo long as the creatures remain within the limits of ſuch 
reſpective franchiſe or liberty, and ceaſing the inſtant they volun- 
tarily paſs out of it. It is held indeed, that if a man ſtarts any 
game within his own grounds, and follows it into another's, and 
kills it there, the property remains in himſelf © And this is 
grounded on reaſon and natural juſtice*: for the property con- 
ſiſts in the poſſeſſion; which poſſeſſion commences by the find- 
ing it in his own liberty, and is continued by the immediate pur- 
ſuit. And ſo, if a ſtranger ſtarts game in one man's chaſe or free 
warren, and hunts it into another liberty, the property continues 
in the owner of the chaſe or warren ; this property ariſing from 
privilege ©, and not being changed by the act of a mere ſtranger. 
Or if a man ſtarts game on another's private grounds and kills it 
there, the property belongs to him in whoſe ground it was killed, 
becauſe it was alſo ſtarted there*; this property ariſing ratiane 
oli. Whereas if, after being ſtarted there, it is killed in the 
grounds of a third perſon, the property belongs not to the owner 
of the firſt ground, becauſe the property is local; nor yet to the 
owner of the ſecond, becauſe it was not ſtarted in his ſoil ; but 
it veſts in the perſon who ſtarted and killed it“, though guilty 
of a treſpaſs againſt both the owners. 
© 11 Mod. 75, . Li. as 
« Puff. L. N. 1.4. c. 6. s Farr, 18. Lord Raym. 151d. 
* Lord Raym. 25 1. | 
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III. I PROCEED now to a third method, whereby a title to 
goods and chattels may be acquired and loſt, viz. by forferture ; 
as a puniſhment for ſome crime or miſdemeſnor in the party for- 
feiting, and as a compenſation for the offence and injury-com- 
mitted againſt him to whom they are forfeited. Of forfeitures, 
confidered as the means whereby real e might be loſt and 
acquired, we treated in a former chapter. It remains therefore 
in this place only to mention, by what means or for what offen- 
ces 3 and chattels become liable to forfeiture. * 


Ix the variety of penal laws with which the ſubject is at pre- 
ſent incumbered, it were a tedious. and impracticable taſk to 
reckon up the various forfeitures, inflicted by ſpecial ſtatutes, for 
particular crimes and miſdemeſnors: ſome of which are mala in 
e, or offences againſt the divine law, either natural or revealed; 
but by far the greateſt part are mala prohibita, or ſuch as derive 
their guilt merely from their prohibition by the laws of the land: 
ſuch as is the forfeiture of 40 5. per month by the ſtatute 5 Eliz. 
Cc. 4. for exerciſing a trade without having ſerved ſeven years as 
an apprentice thereto ; and the forfeiture of 10/7. by ꝙ Ann. c. 23. 
for printing an almanac without a ſtamp. I ſhall therefore con- 
fine myſelf to thoſe offences only, by which al the goods and 
chattels of the offender are forfeited : referring the ſtudent for 
ſuch, where pecuniary mulcts of different quantities are inflicted, 
to their ſeveral proper heads, under which very many of them have 
been or will be mentioned; or elſe to the collections of Hawkins 
and Burn, and other laborious compilers. Indeed, as moſt of 
theſe forfeitures belong to the crown, they may ſeem as if they 
ought to have been referred to the preceding method of acqui- 
ring perſonal property, namely, by prerogative. But as, in the 
inſtance of partial forfeitures, a moiety often goes to the infor- 
mer, the poor, or ſometimes to other perſons ; and as one total 
forfeiture, namely that by a bankrupt who is guilty of felony by 


d See pag. 267. 
8 concealing 
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concealing his effects, accrues entirely to his creditors, I have 
therefore made it a diſtinct head of transferring property. 


 Goops and chattels then are totally forfeited by conviction 
of high treaſon, or miſpriſion of treaſon ; of petit treaſon ; of fe- 
lony in general, and particularly of felony de ſe, and of manſlaugh- 
ter; nay even by conviction of excu/able homicide* ; by outlawry 
for treaſon. or felony ; by conviction of petit larciny; by flight in 
treaſon or felony, even though the party be acquitted of the fact; 
by ſtanding mute, when arraigned of felony; by drawing a wea- 
fon on a judge, or ſtriking any one in the preſence of the king's 
courts z. by 8 by gps Mae er; von a ed 
by challenging fo fight on account of money won at gaming. All 
theſe offences, as will more fully appear in the fourth book of 
theſe commentaries, induce a total forfeiture of goods and chattels. 


Ax! D this ere commences 1 the time of ne 
not the time of committing the fact, as in forfeitures of real 
property. For chattels are of ſo vague and fluctuating a nature, 
that to affect them, by any relation back, would be attended 
with more inconvenience than in the caſe of landed eſtates: and 
part, if not the whole of them, muſt be expended j in maintain- 
ing the delinquent, between the time of committing the fact and 
his conviction. , Yet a fraudulent conveyance of them, to defeat the 
intereſt of the crown, is made void by ſtatute 13 Fliz. Gn 


Co. Litt. 391. 2 Inſt. 316, 3 Inſt. 320. 
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CHAPTER THE TWENTY EIGHTH. 


Or TITLE IT CUSTOM... 


6 FOURTH method of acquiring property in things 

perſonal, or chattels, is by cu/fom: whereby a right veſts . 
in fome pine perſons, either by the local uſage of ſome par- 
ticular place, or by the almoſt general and univerſal uſage of the 
kingdom. It were endleſs, ſhould I attempt to enumerate all the 
ſeveral kinds of ſpecial cuſtoms, which may entitle a man to a 
chattel intereſt in different parts of the kingdom : I ſhall there- 
fore content myſelf with making ſome obſervations on three ſorts 
of cuſtomary interbſta which obtain pretty generally throughout 
moſt parts of the nation, and are therefore of more univerſal 
concern; viz. Beriots, mortuaries, and ene 


111 Hus tors, which were lightly touched upon in a former 
chapter*, are uſually divided into two forts, heriot-/ervice, and 

heriot-cuſtom. The former are ſuch as are due upon a ſpecial re- 
| ſervation in a grant or leaſe of lands, and therefore amount to 
little more than a mere rent“: the latter ariſe upon no ſpecial 
reſervation whatſoever, but depend merely upon immemorial uſage 
and cuſtom*. Of theſe therefore we are here principally to 
ſpeak : and they are defined to be a cuſtomary tribute of goods 


and chattels, payable to the lord of the fee on the deceaſe of the 
owner of the land. 


5 a 3 | r ä 2 Co. Cop. 9.24. 
2 Saund, 166. | 


THE 


Ch. 28. of TAIN Gs. 


123 


THE firſt eſtabliſhment, if not introduction, of compulſory 
heriots into WN 0 was by the Danes: and we find in the laws 
of king Canute* the ſeveral heregeates or heriots ſpecified, which 
were then exacted by the king on the death of divers of his ſub- 
jects, according to their reſpective dignities ; from the higheſt 
eorle down to the molt inferior thegne or landholder. Theſe, for 
the moſt part, conſiſted in arms, horſes, and habiliments of war; 
which the word itſelf, according to fir Henry Spelman*, ſignifies. 
Theſe were delivered up to the ſovereign on the death of the va- 
ſal, who could no longer uſe them, to be put into other hands 
for the ſervice and defence of the country. And upon the plan 
of this Daniſh eſtabliſhment did William the conqueror faſhion 
his law of reliefs, as was formerly obſerved* ; when he aſcertained 
the preciſe relief to be taken of every tenant in chivalry, and, 
contrary to the feodal cuſtom and the uſage of his own duchy of 


Normandy, required arms and implements of war to be ach in- 
ſtead of money i. 


Tu Daniſh nan heriots, being thus tranſmuted into 
_ reliefs, underwent the ſame ſeveral viciſſitudes as the feodal te- 
nures, and in ſocage eſtates do frequently remain to this day, in 
the ſhape of a double rent payable at the death of the tenant :; 
the heriots which now continue among us, and preſerve that 
name, ſeeming rather to be of Saxon parentage, and at firſt to 
have been merely diſcretionary *. Theſe are now for the moſt 
part confined to copyhold tenures, and are due by cuſtom only, 
which is the life of all eſtates by copy ; and perhaps are the only 
' inſtance where cuſtom has favoured the lord. For this payment 
was originally a voluntary donation, or gratuitous legacy of the 
tenant ; perhaps in acknowlegement of his having been raiſed a 
degree above villenage, when all his goods and chattels were 
quite at the mercy of the lord: and cuſtom, which has on the 


c. 69. EO LL. Cuil Conge. 6. 22, 23. 24. 
* of feuds, c. 19. > Lambard. Peramb. of Kent. 492. 


f pag. 65. 3 
| | One 


424 be RIS HTS Boox II. 
one hand conſirmed the tenant's intereſt in excluſion of the lord's 
will, has on the other hand eftabliſhed this diſcretional piece of 
gratitude into a permanent duty. An heriot may alſo appertain 
to free land, that is held by ſervice and ſuit of court; in which 
caſe it is moſt commonly a copyhold enfranchiſed, whereupon 
the heriot is ſtill due by cuſtom. Bracon * ſpeaks of heriots as 
frequently due on the death of both ſpecies of tenants : “ / 
te quidem alia pragſtatio quae nominatur heriettum ; ubi tenens, liber 
& vel ſervus, in morte ſua dominum ſuum, de quo tenuerit, reſpicit 
de meliori averio ſuo, vel de ſecundo meliori, ſecundum diverſam los 
te corum conſuetudinem. And this, he adds, * fit de gratia 
% quam de jure ; ” in which Fleta* and Britton! agree : thereby 
plainly intimating the original of this cuſtom to have been merely 
voluntary, as a legacy from the tenant ; though now the i imme- 
moral ge why ene. it as of right i in the lord. 


Tu 1s heriot is ſometimes the beſt live beaſt, or averium, 
which the tenant dies poſſeſſed of, (which is particularly deno- 
minated the villein's relief in the twenty ninth law of king Wil- 
liam the conqueror) ſometimes the beſt inanimate good, under 
which a jewel or piece of plate may be included: but it is al- 
ways a perſonal chattel, which, immediately on the death of 
the tenant who was the owner of it, being aſcertained by the 
option of the lord n, becomes veſted in him as his property; and 
is no charge upon the lands, but merely on the goods and chat- 
tels. The tenant muſt be the owner of it, elſe it cannot be due; 3 
and therefore on the death of a feme- covert no heriot can be ta- 
ken; for ſhe can have no ownerſhip in things perſonal*. In ſome 
places there is a cuſtomary compoſition in money, as ten or twenty 
ſhillings in lieu of a heriot, by which the lord and tenant are 
both bound, if it be an indiſputably antient cuſtom: but a new 
compoſition of this fort will not bind the repreſentatives of either 
party ; - for that amounts to the creation of a new cuſtom, which 
18 now impotiible * 
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2. Naar UARIES are a ſort of ecclefiaftical heriots, being 
a cuſtomary gift claimed by and due to the miniſter in very many 
pariſhes on the death of his pariſhioners. They ſeem originally 
to have been, like lay heriots, only a voluntary bequeſt to the 
church ; being intended, as Lyndewode informs us from a con- 
ſtitution of archbiſhop Langham, as a kind of expiation and 
amends to the clergy for the perſonal tithes, and other eccleſiaſ- 
tical duties, which the laity in their life-time might have ne- 
glected or forgotten to pay. For this purpoſe, after? the lord's 
| heriot or beſt good was taken out, the ſecond beſt chattel was 
reſerved to the church as a mortuary: ** þ decedens plura habuerit 
* animalia, optimo cui de jure fuerit debitum reſervato, ecclefiae ſuae 
* fine dolo, fraude, ſeu contradictione qualibet, pro recompenſatione 
« ſubtrattions decimarum perſonalium, necnon et oblationum, ſecun- 
dum melius animal reſervetur, poſt obitum, pro ſalute animae ſuae . 
And therefore in the laws of king Canute" this mortuary is called 
ſoul- ſcot (raplyceat) or fymbolum animae. And, in purſuance of 
the ſame principle, by the laws of Venice, where no perſonal 
tithes have been paid during the life of the party, they are paid 
at his death out of his merchandize, jewels, and other move- 
ables*. So alſo, by a ſimilar policy, in France, every man that 
died without bequeathing a part of his eſtate to the church, 
which was called dying without confeſſion, was formerly deprived 
of chriſtian burial : or, if he died inteſtate, the relations of the 
deceaſed, jointly with the biſhop, named proper arbitrators to 
determine what he ought to have given to the church, in caſe 


he had made a will. But the parliament, in 1409, redreſſed 
this en, f 


Ir was antiently ven in this kingdom to bring the mortuary 
to church along with the corpſe when it came to be buried; and 
thence it is ſometimes called a cor/e-preſent : a term, which 
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beſpeaks it to have been once a voluntary donation. However in 
Bracton's time, ſo early as Henry III, we find it rivetted into an 
eftabliſhed cuſtom : inſomuch that the bequeſts of heriots and 
moftuaries were held to be neceſſary ingredients in every teſta- 
ment of chattels. ** Imprimis autem debet quilibet, gui teſtamentum 
e fecerit, dominum aum de meliori re quam habuerit recognoſcere 3 
« of poſtea ecclefiam de alia meliori :“ the lord muſt have the beſt 
good left him as an heriot; and the church the ſecond beſt as a 
mortuary. But yet this cuſtom was different in different places: 
«© 7n quibuſdam locis habet eccleſia melius animal de conſuetudine ; in 
« quibuſdam ſecundum, vel tertium melius; et in quibuſdam 22 
« et ideo conjideranda eft conſuetuds loci v. This cuſtom ſtill varies 
in different places, not only as to the mortuary to be paid, but 
the perſon to whom it is payable. In Wales, a mortuary or corſe- 
preſent was due upon the death of every clergyman to the biſhop 
of the dioceſe; till aboliſhed, upon a recompenſe given to the 
biſhop, by the ſtatute 12 Ann. ſt. 2. c. 6. And in the archdea- 
conry of Cheſter a cuſtom alſo prevailed, that the biſhop, who 1s 
alſo 3 ſhould have at the death of every clergyman 
dying therein, his beſt horſe or mare, bridle, ſaddle, and ſpurs, 
his beſt gown or cloak, hat, upper garment under his gown, and 
tippet, and alſo his beſt ſignet or ring*. But by ſtatute 28 Geo. II. 
c. 6. this mortuary is directed to ceaſe, and the act has ſettled 
upon the biſhop an equivalent in it's room. The king's claim to 
many goods, on the death of all prelates in England, ſeems to be 
of the ſame nature; though fir Edward Coke! apprehends, that 
this is a duty due upon death and not a mortuary : a diſtinction 
which ſeems to be without a difference. For not only the king's 
eccleſiaſtical character, as ſupreme ordinary, but alſo the ſpecies 
of the goods claimed, which bear ſo near a reſemblance to thoſe 
in the archdeaconry of Cheſter, which was an acknowleged mor- 
tuary, puts the matter out of diſpute. The king, according to 
the record vouched by fir Edward Coke, is entitled to fix things ; 
the biſhop's beſt horſe or palfrey, with his furniture: his cloak, 
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or gown, and tippet: his cup, and cover: his baſon, and ewer : 
his gold ring: and, laſtly, his muta canum, his mew. or kennel 
of hounds; as was mentioned in the preceding chapier*. - 


Tus variety of cuſtoms, with regard to mortuaries, giving 
frequently a handle to exactions on the one fide, and frauds or 
expenſive litigations on the other; it was thought proper by ſta- 
tute 21 Hen. VIII. c. 6. to reduce them to ſome kind of certainty. 
For this purpoſe it is enacted, that all mortuaries, or corſe-preſents 
to parſons of any pariſh, ſhall be taken in the following manner; 
unleſs where by cuſtom leſs or none at all is due: viz. for every 
perſon who does not leave goods to the value of ten marks, no- 
thing : for every perſon who leaves goods to the value of ten 
marks, and under thirty pounds, 3s. 44. if above thirty pounds, 
and under forty pounds, 6s. 89. if above forty pounds, of what 
value ſoever they may be, 105. and no more. And no mortuary 
ſhall throughout the kingdom be paid-for the death of any feme- 
covert ; nor for any child; nor for any one of full age, that is not 
a houſekeeper ; nor for any wayfaring man; but ſuch wayfaring 
man's mortuary ſhall be. paid in the pariſh to which he belongs. 
And upon this ſtatute ſtands the law of mortuaries to this day. 


3. Heir-Lo0ms are ſuch goods and perſonal chattels, as, con- 
trary to the nature of chattels, ſhall go by ſpecial cuſtom. to the 
heir along with the inheritance, and not to the executor of the 
laſt proprietor. The termination, loom, is of Saxon original in 
which language it ſignifies a limb or member *; ſo that an heir- 
loom is nothing elſe, but a limb or member of the inheritance. 
They are generally ſach things as cannot, be taken away without 
damaging or diſmembering the freehold ; otherwiſe the general 
rule is, that no chattel intereſt whatſoever ſhall go to the heir, 
notwithſtanding it be expreſſly limited to a man and his heirs, 
but ſhall veſt in the executor*. But deer in a real authorized 
park, fiſhes in a pond, doves in a dove-houſe, Sc though in 


s my ie Co. Litt. 388. 
Spelm. 6%. 277. 
F ff 2 them- 


4.28 . RHS =. Book II. 


* themſelves per ſonal chartels, yet they are ſo annexed to and ſo 
, (neceſſary to the well-being of the inheritance, that they ſhall 
accompany the land whereve er it veſts, by either deſcent. or pur- 
 chaſe®. For this reafon alto 1 apprehend it is, that the antient 
_ Jewels of the crown are held to be heir-looms*; for they are 
neceſſary to maintain the ſtate, and ſapport the dignity, of the 
ſovereign for the time being. Charters likewiſe, and deeds, court- 
rolls, and other evidences of the land, together with the cheſts 
in which they are contained, ſhall paſs together with the land to 
the heir, in the nature of heir-looms, and ſhall not go to the 
executor *. By ſpecial cuſtom alſo, in ſome places, carriages; 
utenſils, and other houſehold implements may be heir-looms*; 
but ſuch cuſtom muſt be ſtrictly proved. On the other hand, by 
almoſt general cuſtom, whatever is ſtrongly affixed to the free- 
Hold or inheritance, and cannot be ſevered from thence without 
violence or damage, ** quod ab aedibus non facile revellitur s, is 
become a member of the inheritance, and ſhall thereupon paſs to 

the heir; as chimney-pieces, pumps, old fixed or dormant 
tables, benches, and the like. A very ſimilar notion to 
which prevails in the duchy of Brabant ; where they rank cer- 
tain things moveable among thoſe of the immoveable kind, call- 

ing them, by a very peculiar appellation, praedia volantia, or vo- 
latile eſtates : ſuch as beds, tables, and other heavy implements 5 
of furniture, which (as an author of their own obſerves) „ dig- 
« nitatem iſtam nacta ſunt, ut villis, luis, et aedibus, aliiſque prac- 
1 dis, comparentur ; quod folidiora mobilia ipfis aedibus ex deftina- 
6. Zone patrisfamilias cohaerere videantur, et pro parte Oy. ae- 
* dium arfimentur "i 


OTHER perſonal chattels there are, which alſo deſcend to 
the heir in the nature of heir-looms, as a monument or tombſtone 
in a church, or the coat-armor of his anceſtor there hung up, 
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with the pennons and other enſigns of honor, ſuited to his de- 
gree. In this caſe, albeit the freehold of the church is in the 
parſon, and theſe are annexed to that frechold, yet cannot the 
parſon or any other take them away or deface them, but is liable 
to an action from the heir*. Pews in the church are ſomewhat 
of the ſame nature, which may deſcend by cuſtom immemorial 
| (WR any eccleſiaſtical concurrence) from the anceſtor to the 
heir. But though the heir has a property in the monuments 
and eſcutcheons of his anceſtors, yet he has none in their bodies 
or aſhes; nor can he bring any civil action againſt ſuch as inde- 
cently at leaſt, if not impioufly, violate and diſturb their remains, 
when dead and buried. The parſon indeed, who has the free- 
hold of the foil, may bring an action of treſpaſs againſt ſuch as 
dig and diſturb it: and, if any one in taking up a dead body 
ſteals the ſhroud or other apparel, it will be felony”; for the 
property thereof remains in the executor, or whoever was at the 


charge of the funeral. 


Bor to return to heir-looms : theſe, though they be mere 
chattels, yet cannot be deviſed away from the heir by will ; but 
ſuch a deviſe is void®, even by a tenant in fee-ſimple. For, though 

the owner might during his life have ſold or diſpoſed of them, as 
he might of the timber of the eſtate, ſince, as the inheritance 
was his own, he might mangle or diſmember it as he pleaſed ; 
yet, they being at his death inſtantly veſted in the heir, the de- 
viſe (which is ſubſequent, and not to take effect till after his 


death) ſhall be poſtponed to the cuſtom, whereby they haye al- 
ready deſcended. 
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CHAPTER THE TWENTY NINTH. 


Or TITLE zy SUCCESSION, MARRIAGE, 
AN D JUDGMENT. 


N the preſent chapter we ſhall take into conſideration three 
other ſpecies of title to goods and chattels. 


v. Tur fifth method therefore of gaining a property in chat- 


tels, either perſonal or real, is by /uccefion : which is, in ſtrict- 


nels of law, only applicable to corporations aggregate of many, 


as dean and chapter, mayor and commonalty, maſter and fellows, 
and the like; in which one ſet of men may, by ſucceeding an- 
other ſet, acquire a property in all the goods, moveables, and 
other chattels of the corporation. The true reaſon whereof is, 


becauſe in judgment of law a corporation never dies; and 


therefore the predeceſſors, who lived a century ago, and their 
ſucceſſors now in being, are one and the ſame body corporate. 


Which identity is a property ſo inherent in the nature of a body 


politic, that, even when it is meant to give any thing to be en 


in ſucceſſion by ſuch a body, that ſucceſſion need not be expreſſ- 
ed; but the law will of itſelf imply it. So that a gift to ſuch a 
corporation, either of lands or of chattels, without naming their 
ſucceſſors, veſts an abſolute property in them ſo long as the cor- 
poration ſubſiſtss. And thus a leaſe for years, an obligation, a 
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ag 
*ewel, a flock of ſheep, or other chattel intereſt, will veſt in the 


ſucceſſors, by ſucceſſion, as well as in the identical members, to 
whom it was originally given. 


Bur, with regard to ſole corporations, a conſiderable diſtinc- 
tion muſt be made. For if ſuch ſole corporation be the repre- 
ſentative of a number of perſons ; as the maſter of an hoſpital, 
who is a corporation for the benefit of the poor brethren ; an 
abbot, or prior, by the old law before the reformation, who re- 
preſented the whole convent; or the dean of ſome antient cathe- 
dral, who ſtands in the place of, and repreſents in his corporate 
capacity, the chapter ; ſuch ſole corporations as theſe have in 
this reſpect the ſame powers, as corporations aggregate haye, to 
take perſonal property or chattels in ſucceſſion. And therefore a 
bond to ſuch a maſter, abbot, or dean, and his ſucceſſors, is good 
in law-; and the ſucceſſof ſhall have the advantage of it, for the 
benefit of the aggregate ſociety, of which he is in law the re- 
preſentative*. Whereas in the caſe of ſole corporations, which re- 
preſent no others but themſelves, as biſhops, parſons, and'the like, 
no chattel intereſt can regularly go in ſuccefſion: and therefore, if 


a leaſe for years be made to the biſhop of Oxford and his ſucceſ- 


ſors,. in duch caſe his executors or adminiſtrators, and not his 
ſucceſſors, ſhall have it 7. For the word ſucceſſors, when applied to 
a perſon in his politic capacity, is equivalent to the word herrs in 
his natural : and as ſuch a leaſe for years, if made to John and 
his heirs, would not veſt in his heirs, but his executors; ſo, if it 


be made to John biſhop of Oxford and his ſucceſſors, who are 


the'heirs of his body politic, it ſhall ſtill veſt in his executors and 
not in ſuch his ſucceſſors. The reaſon of this is obvious: for, 
beſides that the law looks upon goods and chattels as of too low 
and periſhable a nature to be limited either to heirs, or ſuch ſuc- 
ceſſors as are equivalent to heirs; it would alſo follow, that if 
any ſuch chattel intereſt (granted to a ſole corporation and his 
ſucceſſors) were allowed to deſcend to ſuch ſucceſſor, the property 
thereof muſt be in abeyance from the death of the preſent owner 
© Dyer. 48. Cro. Eliz. 464. Cot: d Co. Litt. 46. | 
| until 
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until the ſucceſſor be appointed: and this is contrary to the na- 
ture of a chattel intereſt, which can never be in abeyance or 
without an owner; but a man's right therein, when once ſuſ- 
pended, is gone for ever. This is not the caſe in corporations ag- 
gregate, where the right is never in ſuſpence ; nor in the other 
ſole corporations before-mentioned, who are rather to be conſi- 
dered as heads of an aggregate body, than ſubſiſting merely in 
their own right: the chattel intereſt therefore, in ſuch a caſe, 
is really and fubſtantially veſted in the hoſpital, convent, chap- 
ter, or other aggregate body ; though the head is the viſible per- 
ſon in whoſe name every act is carried on, and in whom every 
Intereſt is therefore ſaid (in point of form) to veſt. But the ge- 
neral rule, with regard to corporations merely ſole, is this, that 
no o Chattel can go or be acquired by right of ſucceſſion . 


YET to this rule there are two exceptions. "Ones in the caſe 
of the king, in whom a chattel may veſt by a grant of it for- 
merly made to a preceding king and his ſucceſſors . The other 
exception 1s, where, by a particular cuſtom, ſome particular cor- 
Porations ſole have acquired a power of taking particular chattel 
intereſts in ſucceſſion. And this cuſtom, being againſt the gene- 
ral tenor of the common law, muſt be ſtrictly interpreted, and 
not extended to any other chattel intereſts than ſuch immemorial 
uſage will ſtrictly warrant. Thus the chamberlain of London, 
who is a corporation ſole, may by the cuſtom of London take 
bonds and recognizances to himſelf and his ſucceſſors, for the be- 
nefit of the orphan's fund®: but it will not follow from thence, 
that he has a capacity to take a /eaſe for years to himſelf and his 
ſucceſſors for the ſame purpoſe ; for the cuſtom extends not to 
that: nor that he may take a bond to himſelf and his ſucceſſors, 
for any other purpoſe than the benefit of the orphan's fund; for 
that alſo is not warranted by the cuſtom. Wherefore, upon the 
whole, we may cloſe this head with laying down this general 
rule ; that ſuch rig of ſueceſſion to chattels is anne inhe- 
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rent by the common law in all aggregate corporations... in the - 
| king, and in ſuch ſingle corporations as repreſent, a number of 
perſons; and may, by ſpecial cuſtom, belong to certain other 
ſole corporations for ſome particular purpoſes: N W | 
. in 51 Wie no wen right can exiſt, 


VI. A six TH method of acquiring property in ER and | 
chattels i is by marriage; whereby thoſe chattels, which belonged 
formerly to the wife, are by act of law veſted in the huſband, + 
with the ſame. degree of property and with the fame ren 
as the wife, when ſole, had o over them. 


i 8 ee il on the notion of an unity of perſon 
between the huſband and wife; it being held that they are one 
perſon in law, ſo that the very being and exiſtence of the wo- 
man is ſuſpended during the coverture, or entirely merged and 
incorporated i in that of the huſband. And hence it follows, that 
whatever perſonal property belonged to the wife, before marriage, 
is by marriage abſolutely veſted in the huſband. In a real eſtate, 
he only gains a title to the rents and profits during coverture: 
for that, depending upon feodal principles, remains entire to the 
wife after the death of her huſband, or to her heirs, if ſhe dies 
before him; unleſs, by the birth of a child, he becomes tenant 
for life by the curteſy. But, in chattel intereſts, the ſole and 
abſolute property veſts in the huſband, to be diſpoſed of at his 
pleaſure, if he chuſes to take poſſeſſion of them: for, unleſs he 
reduces them to poſſeſſion, by exerciſing ſome act of ownerſhip! 
upon them, no property veſts in him, but they ſhall remain to 
the Mes or to her ag t the coverture is. deter- a 
mined. aal e fog {4 VVV 


Fa is therefore. a very EI difference in the a- 
nition of this ſpecies of property by the huſband, according . 
to the ſubje&-matter ; 3 VS. - Whether it be a chattel real, or a 
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chattel Perſanal; ;; and. of chattels perſonal, whether it be in 

palſeſſion, or in "00 only. A chattet real veſts in the huſband, 
not abſolutely, but Jub modo. As, in caſe of a leaſe for years ; 
the buſband ſhall receive all the rents and profits of it, and may, 
if he pleaſes, (ell, ſurrender, or diſpoſe of it during the cover- 
turek: if he be outlawed or attainted, it ſhall be forfeited to 
the king: it is liable to execution for his debts “: and, if he 
ſurvives his wife, it is to all intents and purpoſes his own * . Yet 
if he has made no diſpoſition thereof in his lifetime, 10 dies 
before his wife, he cannot diſpoſe of it by will“: for, the huſ- 
band having made no alteration in the property during his life, 

it never was transferred from the wife; but after his death ſhe 
{hall remain in her antient poſſeſſion, and it ſhall not 80 to his 
executors. So it is alſo of chattels perſonal (or cho/es) in action; 
as debts upon bond, contracts, and the like: theſe the huſband 
may have if he pleaſes; that is, if he reduces them into poſſeſſion 
by receiving or recovering them at law. And, upon ſuch receipt 
or recovery, they are abſolutely and entirely his own; and ſhall 
go to his executors or adminiſtrators, or as he ſhall bequeath 
them by will, and ſhall not reveſt in the wife. But, if he dies 
before he has recovered or reduced them into poſſeſſion, ſo that 
at his death they ſtill continue choſes in action, they ſhall ſurvive 
to the wife ; for the huſband never exerted the power he had of 
obtaining an excluſive property in them v. And ſo, if an eſtray 
comes into the wife's franchiſe, and the huſband ſeiſes it, it is 
abſolutely his property: but, if he dies without ſeiſing it, his 
executors are not now at liberty to ſeiſe it, but the wife or her 
heirs *; for the huſband never exerted the right he had, which 
right determined with the coverture. Thus in both theſe ſpecies 
of property the law is the ſame, in caſe the wife ſurvives the 
huſband ; but, in caſe the huſband ſurvives the wife, the law is 
very different with reſpect to chattels real and om in action : 


* Co. Litt. 46. | 2 . 0 Pogh. 5. Co. Lite, 357. 
1 Plowd. 263. | ? Co. Litt. 351. 
m Co. Litt. 351, . 06 
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for he ſhall have the chattel real by ſurvivorſhip, but not the 
choſe in action; except in the caſe of arrears ( of rent, due to the 
wife before her coverture, which in caſe of her death are given 
to the huſband, by ſtatute 32 Hen. VIII. c. 37 And the reaſon 
for the general law is this: that the huſband is in abſolute poſ- 
ſeſſion of the chattel real during the coverture, by a kind of 
joint- tenancy with his wife; wherefore the law will not wreſt it 
out of his hands, and give it to her repreſentatives: though, in 
caſe he had died firſt, it would have ſurvived to the wife, unleſs 
he thought proper in his lifetime to alter the poſſeſſion. But a 
choſe in ation ſhall not ſurvive to him, becauſe he never was in 
poſſeſſion of it at all, during the coverture; and the only method 
he had to gain poſſeſſion of it, was by ſuing in his wife's right: 
but as, after her death, he cannot (as huſband) bring an action 
in her right, becauſe they are no longer one and the ſame perſon 
in law, therefore he can never (as ſuch) recover the poſſefſion. 
But he ſtill will be intitled to be her adminiſtrator ; and may, in 


that capacity, recover ſuch 7 in action as became due to 
her before or during the coverture. 


Tus, and upon theſe e ſtands the law 1 buC- 
band and wife, with regard to chattels real, and cheſes in action: 
but, as to chattels perſonal (or choſes) in poſſeſſion, which the wife 
hath in her own right, as ready money, jewels, houſehold goods, 

and the like, the huſband hath therein an immediate and abſo- 
lute property, devolved to him by the marriage, not only poten- 


tially but in fact, which never can again reveſt in the wife or her 
repreſentative Is 


Axp, as the huſband may thus, generally, acquire a property 
in all the perſonal ſubſtance of the wite, ſo in one particular in- 
ſtance the wife may acquire a property in ſome of her huſband's 
goods; which ſhall remain to her after his death, and ſhall not $0 
to his executors. Theſe are Fed: her Wee Which is 
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a term borrowed from the civil law*, and is derived from the 
Greek language, fignifying formething over and above her dower. 
- Out law uſes it to ſignify the apparel and ornaments of the wife, 
ſuitable to her rank and degree; which ſhe becomes entitled to 

at the death of her huſband, over and above her jointure or dower, 

and preferably to all other repreſentatives"; and the jewels of a 

peereſs, uſually worn by her, have been held to be parapherna- 

lia . Neither can the huſband deviſe by his will ſuch ornaments 
and jewels of his wife; though during his life perhaps he hath 
the power 1 unkindly inclined to exert it) to ſell them or give 
them away *. But if ſhe continues in the uſe of them till his 
death, ſhe ſhall afterwards retain them againſt his executors and 

_ adminiſtrators, and all other perſons, except creditors where there 

is a deficiency of aſſets . And her neceſſary — is ane 

even een the claim of creditors *. | 


VII. A JuDGMENT, in conſequence of ſome ſuit or action 
in a court of juſtice, is frequently the means of veſting the right 
and property of chattel intereſts in the prevailing party. And 
here we muſt be careful to diſtinguiſh between property, the right 
of which is before veſted in the party, and of which only poſſe 7h 
lion is recovered by ſuit or action; and property, to which a man 
before had no determinate title or certain claim, but he gains as 
well the right as the poſſeſſion by the proceſs and judgment of 
the law. Of the former ſort are all debts and choſes in action; 
as if a man gives bond for 20 J, or agrees to buy a harſe at a 
ſtated ſum, or takes up goods of a tradeſman upon an implied 
contract to pay as much as they are reaſonably worth: in all theſe 
caſes the right accrues to the creditor, and is completely veſted 
in him, at the time of the bond being ſealed, or the contract or 
nr made; and the law only ved him a remedy to reco- 


N13. 4. 9. F. 3. . Noy's Max. "XN 5 — Grahme v. Lord 
» Cro. Car. 343. 1 Roll. Abr. 911. Londonderry. 24 Nov. 1746. nt. 
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ver the poſſeſſion of that right, which already in juſtiee belongs 
to him. But there is alſo a ſpecies of property to which a man 
has not any claim or title whatſoever, till after ſuit commenced 
and judgment obtained in a court of law: where the right and 

the remedy do not follow each other, as in common caſes, but 
accrue at one and the ſame time; and where, before judgment 

had, no man can ſay that he has any abſolute Pope rh. Wer in 
1 . or in action. Of this nature are, | \ 


6 „ DCU penalties as are given by particular ſtatutes, to be 
. recovered on an action popular; or, in other words, to be reco- 
vered by him or them that will ſue for the ſame. Such as the 
penalty of 500/, which thoſe perſons are by ſeveral acts of par- 
liament made liable to forfeit, that, being in particular offices 
or ſituations in life, neglect to take the oaths to the government; 
which penalty is given to him or them that will ſue for the 
ſame. Now here it is clear that no particular perſon, A or B 
has any right, claim, or demand, in or upon this penal ſum, till 
after action brought*; for he that brings his action, and can bona 
fide obtain judgment firſt, will undoubtedly ſecure a title to it, 
in excluſion of every body elſe. He obtains an inchoate i imper- 
fect degree of property, by commencing his ſuit : but it is not 
- conſummated till judgment; for, if any colluſion appears, he loſes 
the priority he had gained. But, otherwiſe, the right ſo at- 
taches in the firſt informer, that the king (who before action 
brought may grant a pardon which ſhall be a bar to all the world) 
cannot after ſuit commenced remit any thing but his own part of 
the penalty *, For by commencing the ſuit the informer, has 
made the popular action his own private action, and it is not in 
the power of the crown, or of any thing but parliament, to re- 
leaſe the informer's intereſt. This therefore is one inſtance, 
where a uit and Judgment at law are not only the means of re- 
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covering, but alſo of acquiring, property. And what is ſaid of 
this one penalty is equally true of all others, that are given thus 
at large to a common informer, or to any perſon that will ſue 
for the ſame. They are placed as it were in a ſtate of nature, 
acceſſible by all the king's ſubjects, but the acquired right of 
none of them: open therefore to the firſt occupant, who de- 
clares his intention to poſſeſs them by bringing his action; and 
who carries that intention into execution, by obtaining judgment 
to recover them. 


2. ANOTHER ſpecies of property, that is acquired and 
loſt by ſuit and judgment at law, is that of damages given to a 
man by a jury, as a compenſation and ſatisfaction for ſome 
injury ſuſtained ; as for a battery, for impriſonment, for ſlan- 
der, or for treſpaſs. Here the plaintiff has no certain de- 
mand till after verdict; but, when the jury has aſſeſſed his da- 
mages, and judgment is given thereupon, whether they amount 
to twenty pounds or twenty ſhillings, he inſtantly acquires, 
and the defendant loſes at the ſame time, a right to that 
ſpecific ſum. It is true, that this is not an acquiſition ſo per- 
fectly original as in the former inſtance : for here the injured 
party has unqueſtionably a vague- and indeterminate right to 
ſome damages or other, the inſtant he receives the injury; and 
the verdict of the jurors, and judgment of the court there- 
upon, do not in this caſe ſo properly veſt a new title in him, 
as fix and aſcertain the o one; they do not give, but. de fine, 
the right. But however, though ſtrictly ſpeaking. the pri- 
mary right to a ſatisfaction for injuries is given by the law 
of nature, and the ſuit is only the means of aſcertaining and 
recovering that ſatisfaction; yet, as the legal proceedings are 
the only viſible means of this acquiſition of property, we 

may fairly enough rank ſuch damages, or ſatisfaction aſſeſſed, 
under the head of property e by ſuit and jament at 
law. 


3. HITHER 
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. HiTHnEeR alſo may be referred, upon the ſame prin- 
Ae, all title to coſts and expenſes of ſuit; which are often 
arbitrary, and reſt entirely in the determination of the court, 
upon weighing all circumſtances, both as to the quantum, and 
alſo (in the courts of equity eſpecially, and upon motions in 
the courts of law) whether there ſhall be any coſts at all. 
Theſe coſts therefore, when given by the court to either party, 


may be looked upon as an acquiſition made by the Judgment 
of law. 
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CHAPTER THE THIRTIE TH. 


Or TITLE V GIFT, GRANT, any 


CONTRACT. 


E are now to proceed, according to the order marked 

out, to the diſcuſſion of two of the remaining methods 
of acquiring a title to property in things perſonal, which are much 
connected together, and anſwer in ſome meaſure to the convey- 
ances of real eſtates ; being thoſe by g:fz or grant, and by con- 
traci: whereof the former veſts a property in rel Mon, the lat- 
ter a property in action. 


VIII. Gir rs then, or grants, which are the eighth method 


of transferring perſonal property, are thus to be diſtinguiſned 


from each other, that gits are always gratuitous, grants are upon 
ſome conſideration or equivalent : and they may be divided, with 
regard to their ſubject-matter, into gifts or grants of chattels real, 
and gifts or grants of chattels perſonal. Under the head of gifts 
or grants of chattels real may be included all leaſes for years of 
land, aſſignments, and ſurrenders of thoſe leaſes; and all the other 
methods of conveying an eſtate leſs than freehold, which were 
conſidered in the twentieth chapter of the preſent book, and 


therefore need not be here again repeated : though theſe very : 


ſeldom carry the outward. appearance of a gift, however freely 
beſtowed ; being uſually expreſſed to be made in conſideration 
of blood, or natural affection, or of five or ten ſhillings nominally 
paid to the grantor ; and, in caſe of leaſes, always reſerving a 
rent, though it be but a peppercorn : any of which conſiderations 
will, in the eye of the law, convert the gift, if executed, into 
a grant; if not executed, into a contract. 


\ 


GRANTS 
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GRANTS or gifts, of chattels perſonal, are the act of tranſ- 
ferring the right and the poſſeſſion of them ; whereby one man 
renounces, and another man immediately acquires, all title and 
intereſt therein: which may be done either in writing, or by 
word of mouth * atteſted by ſufficient evidence, of which the 
deliyery of poſſeſſion is the ſtrongeſt and moſt eſſential. But this 
Conveyance, when merely voluntary, is ſomewhat ſuſpicious ; and 
is uſually conſtrued to be fraudulent, if creditors or others become 
ſufferers thereby. And, particularly, by ſtatute 3 Hen. VII. c.4. 
all deeds of gift of goods, made in truſt to the uſe of the donor, 
ſhall be void; becauſe otherwiſe perſons might be tempted to 
commit treaſon or felony, without danger of forfeiture ; Sud the 
creditors of the donor 2 N alſo be defrauded of their rights. 


wh as lands, th: intent to dead Satte or e > ſhall 
be void as againſt ſuch perſons to whom ſuch fraud would be pre- 
judicial; but, as againſt the grantor himſelf, ſhall ſtand good and 
effectual: and all perſons partakers in, or privy to, ſuch fraudu- 

lent grants, ſhall forfeit the whole value of the goods, one moiety 


to the king, and another moiety! to the party grieved: and alſo on 
conviction ſhall ſuffer impriſonment for half a year. | 


A TRUE and pruper gift or grant is Fen accompanied with 
delivery of poſſeſſion, and takes effect immediately: as if A gives 


to B 100 H or a flock. of ſheep, and puts him in poſſeſſion of Bam 
directly, it is then a gift executed in the donee; and it is not in 
the donor's power to retract it, though he did it without any 
conſideration or recompenſe⸗ : unleſs it be prejudicial to eredi- 
tors; or the donor were under any legal incapacity, as infancy, 

coverture; dureſs, . or the like; or if he were drawn i in, circum» 
vented, or impoſed upon, by falſe pretences, ebriety, or ſurprize. 
But if the gift does not take effect, by delivery of immediate 
poſſeſſion, it 18 then not properly a gift, but a contract: and. this 
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a man cannot be compelled to perform, but upon good 150 ſuf- 


L e conſideration; as we ſhall {et under ouf next diviſion. - 


IX. A cov rler which uſually conveys an ee 


in action, is thus defined: „ an agreement, upon ſufficient con- 
« ſideration, to do or not to do a particular thing.” From which 


definition there ariſe three points to be contemplated in all con- 


tracts; 1. The agreement: 2. The confideration and 3. The 


thing to be done or omitted, or the different ere of Saen. 


FIRST then it ! is an agreement, a mutual bergan or conven- 
tion; and therefore there muſt at leaſt be two contracting par- 
ties, of ſufficient ability to make a contract: as Where A con- 


tracts with B to pay him roof. and thereby transfers a property 


in ſuch ſum to B. Which property is however not in poſſeſſion, 
but in action merely, and recoverable by ſuit at law; wherefore 
it could not be transferred to another perſon by the ſtrict rules of 


the antient common lawy: for no choſe in action could be aſſigned 


or granted over *, becauſe it was thought to be a great encour- 
agement to litigiouſneſs, if a man were allowed to make over to 


a ſtranger his right of going to law. But this nicety is now diſ- 


regarded: though, in compliance with the antient principle, the 


form of aſſigning a cheſe in action is in the nature of a declara- 
_ tion of truſt, and an agreement to permit the aſſignee to make 
uſe of the name of the aſſignor, i in order to recover the poſſeſſion. 
And therefore, when in common acceptation a debt or bond is 
faid to be aſſigned over, it muſt ſtill be ſued in the original cre- 
ditor's name; the perſon, to whom it is transferred, being rather 


an attorney than an aſſignee. But the king is an exception to this 
general rule; for he might always either grant or receive a cheſe 
in action by affignment ©: and our coufts of equity, oonſidering 


that in a commercial country almoſt all perſonal property muſt 
neceſſarily lie in contract, will protect the aſſignment of a choſe 
| in action, as much as the law Will that of a Ne in Wen 


© Co. Litt. 214. be 1& 4. 
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Tat contract or agreement. may ho either ex preſs or TR” TY 
Expreſs contracts are where the terms of the agreement are openly 
uttered and avowed at the time of the making, as to deliver an 
ox, or ten load of timber, or to pay a ſtated price for certain 
goods. Implied are ſuch as reaſon and juſtice diate, and which 
therefore the law preſumes that every man undertakes to perform. 
As, if I employ a perſon to do any buſineſs for me, or perform 
any work; the law implies that I undertook, or contracted, to 
pay him as much as his labour deſerves. If I take up wares 
from a tradeſman, without any agreement of price, the law con- 
cludes that I contracted to pay their real value. And there is 
alſo one ſpecies of implied contracts, which runs through and is 
-annexed to all other contracts, conditions, and covenants ;- VIS. 
that if I fail in my part of the agreement, I ſhall pay the other 
party ſuch damages as he has ſuſtained by ſuch my negle& or re- 
fuſal. In ſhort, almoſt all the rights ofperſonal property (when not 
in actual poſſeſſion) do in great meaſure depend upon contracts of 
one kind or other, or at leaſt might be reduced under ſome of them: 
which indeed is the method taken by the civil law; it having 
referred the greateſt part of the duties and rights, which it treats 
of. to the * of ec er euntradu and guaf ex contrattu. b. 


10 CONPRACT: may allo be. cither executed, as if A agrees to 
405 horſes with B, and they do it immediately; in which 
caſe the poſſeſſion and the right are transferred together: or it 
may be execurory, as if they agree to change next week; here 
che right only veſts, and their reciprocal ꝓropenty in each other's 
horſe is not in poſſeſſion but in action: for a contract executed 
(which differs nothing from a grant) conveys a cheſe in pole * 
A es anne conveys only a fs 2 action. e 


e thus ſhewn the general nature of a contract, we 
are, ſecondly, to proceed to the conſideratios upon which it is found- 
ed; or the reaſon which moves the party contracting to to enter into 
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one relation to another i. 
however be ſet aſide, and the contract become void, when it 
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the contract. It is an agreement, upon ſufficient consideration. 


The civilians hold, that in all contracts, either expreſs or implied, 


there muſt be ſomething given in exchange, ſomething that is 


mutual or reciprocal*. This thing, which is the price or motive 


of the contract, we call the conſideration: and it muſt be a thing 


lawful in itſelf, or elſe the contract is void. A good confidera- 
tion, we have before ſeen', is that of blood or natural affection 
between near relations; the ſatisfaction accruing from which the 
law eſteems an equivalent for whatever benefit may move from 
This conſideration may ſometimes 


tends'in it's conſequences to defraud creditors or other third per- 


ſons of their juſt rights. But a contract for any valuable conſide- 
ration, as for marriage, for money, for work done, or for other 
reciprocal contracts, can never be impeached at law; and, if it be 
of a ſufficient adequate value, is never ſet aſide in equity: for the 


perſon contracted with has then given an equivalent in recompenſe, 


and is therefore as much an owner, or a 4 breditor, as any other 


i raten 


Tu EsE valuable conſiderations are divided by the civilians * 
into four ſpecies. ' 1. Do, ut des: as when TI give money or 
goods, on a contract that I ſhall be repaid money or goods for 
them again. Of this kind are all loans of money upon bond, or 


promiſe of repayment ; and all ſales of goods, in which there is 


either an expreſs contract to pay ſo much for them, or elſe the 


law implies a contract to pay ſo much as they are worth. 2. The 


ſecond ſpecies is, facto, ut facias : as when I agree with a man 
to do his work for him, if he will do mine for me; or if two 
perſons agree to marry together; or to do any other politive acts 
on both ſides. Or, it may be to forbear on one ſide in conſide- 
ration of ſomething done on the other; as, that in conſideration 
A, the tenant, will repair his houſe, B, the landlord, will not ſue 


bim for waſte. Or, it may be for mutual forbearance on both 


0 1 er contractilus, five nominatis i pag. 297. 
ive innominatis, permutatia continetur. Gra- 3 Rep. 83. 


vin. J. 2. F. 12. Nee * H. 19. 5. Fe | 1 ſides; 
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-Ffides ; as, that in conſideration that A will not trade to Liſbon, 
B will not trade to Marſeilles; ſo as to avoid interfering with 
each other. 3. The third ſpecies of conſiderations is, facio, ut 
der: when a man agrees to perform any thing for a price, either 
ſpecifically mentioned, or left to the determination of the law to 
ſet à value on it. And when a ſervant hires himſelf to his maſter, 
for certain wages or an agreed ſum of money : here the ſervant 
contracts to do his maſter's ſervice, in order to earn that ſpecific 
ſum. Otherwiſe, if he be hired generally ; for then he is under 
an implied contract to perform this ſervice for what it ſhall be 
reaſonably worth. 4. The fourth ſpecies is, do, ut facias: which 
is the dire& counterpart of the other. As when I agree with a 
ſervant to give him ſuch wages upon his performing ſuch work : 

which, we ſee, is nothing elſe but the laſt ſpecies inverted; for 
15 Me, ut herus det, and berus dat, ut ſeruus faciat.. 

A conSIDERATION of ſome fort or other is ſo abſolutelxn ne- 
ceſſary to the forming of a contract, that a nudum pactum or a- 
greement to do or pay any thing on one fide, without any com- 
penſation on the other, is totally void in law; and a man cannot 
be compelled to perform it'. As if one man promiſes to give 
another 100 J. here there is nothing contracted for or given on 
the one ſide, and therefore there is nothing binding on the other. 

And, however a man may or may not be bound to perform it, 
in honor or conſcience, which the municipal laws do not take 
upon them to decide; certainly thoſe municipal laws will not 
compel the execution of what he had no viſible inducement to 
engage for: and therefore our law has adopted * the maxim of 
the civil law®, that ex nudo paclo non oritur atio. But any degree 
of reciprocity will prevent the pact from being nude: nay, even 
if the thing be founded on a prior moral obligation, (as a promiſe 
to pay a. juſt debt, though barred by the ſtatute of limitations) 
it is no longer nudum pactum. And as this rule was principally 
eſtabliſned, to avoid the inconvenience that would ariſe from ſet- 
ting up mere verbal promiles, for which no good reaſon could 


1 Dr & St. d. 2. e. 24. dai. a. 3. 10. & 5.14. 1. N og 
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be agned it therefore does not hold in ſome caſes, where 
ſuch promiſe is authentically proved by written documents. For 
if a man enters into a voluntary bond, or gives a promiſſory note, 
he ſhall not be allowed to aver the want of a conſideration in or- 
der to evade the payment: for every bond from the ſolemnity of 
the inſtrument e, and every note from the ſubſcription of the 
_ drawer, carries with it an internal evidence of a good conſide- 
ration. Courts of juſtice will therefore ſupport them both, as 
againſt the contractor himſelf; but not to the prejudice of credi- 
tors, or ſtrangers to the contract. 


Wr are next to conſider, thirdh , the thing agreed to be done 
or omitted. A contract is an agreement, upon ſufficient conſi- 
« deration, fo do or not to do @ particular thing.” The moſt ufual 
contracts, whereby the right of chattels perſonal may be acquired 
in the laws of England, are, 1. That of /ale or exchange. 2. That 
of bailment. 3. That of ſuring and borrowing. 4. That of debr. 


1. SALE or exchange is a tranſmutation of property from one 
man to another, in conſideration of ſome price or recompenſe in 
value: for there is no ſale without a recompenſe; there muſt be quid 
pro quo. If it be a commutation of goods for goods, it is more 
properly an exchange ; but, if it be a transferring of goods for 
money, it 1s called a Jake : which is a method of exchange in- 
troduced for the convenience of mankind, by eſtabliſhing an uni- 
verſal medium, which may be exchanged for all ſorts of other 
property; whereas if goods were only to be exchanged for goods, 
by way of barter, it would be difficult to adjuſt the reſpective 
values, and the carriage would be intolerably cumberſome. All 
civilized nations adopted therefore very early the uſe of money; 
for we find Abraham giving © four hundred ſhekels of ſilver, cur- 
rent money with the merchant,” for the field of Machpelah *: 
though the practice of exchanges ſtill ſubſiſts among ſeveral of the 
ſavage nations. But, with regard to the la of ſales and e 


o Plowd. 308, zog. r Noy's Max. c. 42. 
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there is no nenen I ſhall therefore treat of them both under 
the denomination of fales only; and ſhall conſider their force 
and effect, in the firſt place where the vendor hath in himſelf, 
and ſecondly where he hath not, the Property of the ching fold. 


Wurnr the vendor hath in himſelf the property of the goods 
fold, he hath the liberty of diſpoſing of them to whomever he 
pleaſes, at any time, and in any manner : unleſs judgment has 
been obtained againſt him for a debt or damages, and the writ of 
execution is actually delivered to the ſheriff. For then, by the 
ſtatute of frauds, the fale ſhall be looked upon as fraudulent, 
and the property of the goods ſhall be bound to anſwer the debt, 
from the time of delivering the writ. Formerly it was bound 
from the zefte, or iſſuing, of the writ*, and any ſubſequent, ſale 
was fraudulent ; but the law was thus altered in favour of Pur- 
chafors, though it ſtill remains the ſame between the parties : 
and therefore, if a defendant dies after the awarding and before 


the delivery of the writ, his 2 are bound by it in the hands 
of his executors *. 


Ir a man agrees with another for goods at a certain price, Y. 
may not carry them away before he hath paid for them ; for it is 
no ſale without payment, unleſs the contrary be expreſſly agreed. 
And therefore, if the vendor ſays, the price of a beaſt 18 four 
pounds, and the vendee ſays he will give four pounds, the bar- 
gain is ſtruck; and they neither of them are at liberty to be off, 
provided immediate poſſeſſion be tendered by the other ſide. But 

if neither the money be paid, nor the goods delivered, nor ten- 
der made, nor any ſubſequent agreement be entered into, it is 
no contract, and the owner may diſpoſe of the goods as he pleaſes 
But if any part of the price is paid down, if it be but a penny, 
or any portion of the goods delivered by way of earneſt (which 
the civil law calls arrba, and interprets to be c emprionis-vendi- 


129 Car. II. c. z. v Comb. 33. 12 Mod. 5. Mod. 95. 
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e tionis contractae argumentum ,; the property of the goods is 
abſolutely bound by it: and the veadw may recover wesen 
by action, as well as the vendor may the price of them. And 
ſuch regard does the law pay to earneſt as an evidence of a con- 
tract, that, by the ſame ſtatute 29 Car. II. c. 3. no contract for 
the ſale of goods, to the value of 104. or more, ſhall be valid, 
unleſs the buyer actually receives part of the goods ſold, by way 
of earneſt on his part; or unleſs he gives part of the price to the 
vendor by way of earneſt to bind the bargain, or in part of pay- 
ment; or unleſs ſome note in writing be made and ſigned by the 
party, or his agent, who is to be charged with the contract. And, 
with regard to goods under the value of 10% no contract or a- 
greement for the ſale of them ſhall be valid, unleſs the goods are 
to be delivered within one year, or unleſs the contract be made 
in writing, and ſigned by the party who is to be charged there- 
with. Antiently, among all the northern nations, ſhaking of hands 
was held neceſſary to bind the bargain ; a cuſtom which we ſtill 
retain in many verbal contracts. A ſale thus made was called 
handſale, © venditio per mutuam manuum complexionem? ;” till in 
proceſs of time the ſame word was uſed to ſignify the price or 
earneſt, which was given RCIA after the ſhaking. of hands, 
or inſtead thereof. 


As foon as the bergalt is Muck, the property 755 the i is 
transferred to the vendee, and that of the price to the vendor; 
but the vendee cannot take the goods, until he tenders the price 

agreed on*. But if he tenders the money to the vendor, and he 
refuſes it, the vendee may ſeiſe the goods, or have an action 
againſt the vendor for detaining them. And by a regular ſale, 
without delivery, the property is ſo abſolutely veſted in the ven- 
dee, that if A ſells a horſe to B for 10% and B pays him earneſt, 
or ſigns a note in writing of the bargain ; and afterwards, before 
the delivery of the. horſe. or money paid, the horſe dies in the 
vendor's cuſtody ; ; ſtill he is entitled to the money, becauſe by 


w Inft. 3. tit. 24. Y Stiernhook de Jure Geth, 4 2. c. 2 
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the contract, the property was in the yendee*. Thus may pro- 
petty in goods be transferred by We. non the vendor hath ſuch 
* in himſelf. r 8 cn 


B br property may 3 in ſome caſes be aste by ſale, 
though the vendor hath none af all in the goods: for it is expe- 
dient that the buyer, by taking proper precautions, may. at all 
events be ſecure of his purchaſe ; otherwiſe all commerce be» 
_ tween man and man mult ſoon be at an end. And therefore the 
general rule of law is“, that all ſales and contracts of any thing 
vendible, in fairs or markers overt, (that is, open) ſhall. — — 
be good between the parties, but alſo be binding on all thoſe that 
have any right or property therein. And for this purpoſe, the 
mirroir informs us, were tolls eſtabliſhed in markets, viz. to 
teſtify the making of contracts; for every private contract was 
diſcountenanced by law. Wherefore our Saxon anceſtors prohi- 
bited the ſale of any thing above the value of twenty pence, un- 
leſs in open market, and directed every bargain and ſale to be 
contracted in the preſence of credible witneſſes*. Market overt 
in the country is only held on the ſpecial days, provided for par- 
ticular towns by charter or preſcription 3 but in London every 
day, except Sunday, is market day. The market place, or ſpot 
of ground ſet apart by cuſtom for the ſale of particular goods, is 
alſo. in the country the only market 'oyert*; but in London every 
ſhop in which goods are expoſed publicly to ſale, is market overt, 
for ſuch things only as the owner profeſſes to trade in . But if 
my goods are ſtolen from me, and ſold, out of market overt, my 
property is not altered, and I may take them wherever I find 
them. And it is expreſlly provided by ſtatute 1 Jac. I. c. 21. that 
the ſale of any goods wrongfully taken, to any pawnbroker in 
London ar within two miles thereof, ſhall not alter the property. 
For this, a Gs: a candelling trade, is Penne mens; an 
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exception to the general rule, And, even in market overt, if the 
goods be the property of the king, ſuch ſale (though regular in 
all other reſpects) will in no caſe bind him; though it binds int 
fants, feme coverts, idiots or lunatics, and men beyond ſea or in 
priſon: or if the goods be ſtolen from a common perſon, and 
then taken by the king's officer from the felon, and ſold in open 
market; ſtill, if the owner has uſed due diligence i in Pane 
the thief to conviction, he loſes not his property in the goods”. 5 
80 likewiſe, if the buyer knoweth the property not to be in the 
ſeller; or there be any other fraud in the tranſaction; if he 
knoweth the ſeller to be an infant, or feme covert, not uſually 
trading for herſelf; if the ſale be not originally and wholly made 
in the fair or market, or not at the uſual hours; the owner's 
property is not bound thereby *. If a man buys his own goods in 
a fair or market, the contract of ſale ſhall not bind him ſo as that 
he ſhall render the price, unleſs the property had been previouſly 
altered by a former fale*. And, notwithſtanding any number of 
intervening ſales, if the original vendor, who ſold without having 
the property, comes again into poſſeſſion of the goods, the origi- 
nal owner may take them, when found in his hands who. was 
_ guilty of the firſt breach of juſtice!. By which wiſe regulations 
the common law has ſecured the right of the proprietor in per- 
| ſonal chattels from being deveſted, ſo far as was conſiſtent with 
that other neceſſary policy, that purchaſors, bona fide, in a fair, 
open, and regular manner, ſhould not be afterwards put to diff 
culties N reaſon of the previous knavery of. the e 

B vr there is one cle of perfil chattels,: in which the 
property is not eaſily altered by ſale, without the expreſs conſent 
of the owner, and thoſe are horſes ; the ſale of which, even in 
fairs or markets overt, is void in many inſtances, where that of 
other property is valid : becauſe a horſe is ſo fleet an animal, 
that the ſtealers of them may flee far off in a ſhort ſpace”, and 
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be out of the reach of the moſt induſtrious owner. All perſons 
therefore that have occaſion to deal in horſes, and are therefore: 
liable ſometimes to buy ſtolen ones, would do well to obſerve, 
that Whatever price they may give, or how long ſoever they may 
keep poſſeſſion before it be claimed, they gain no property in a 
horſe that has been ſtolen, unleſs it be bought in a fair or mar- 
ket overt: nor even then, unleſs the directions be purſued that 
are laid down in the ſtatutes 2 P. & M. c. 7. and 31 Eliz. c. 12. 
By which it is enacted, that every horſe, ſo to be fold, ſhall be 
openly expoſed, in the time of ſuch fair or market, for one whole 
hour together, between ten in the morning and ſunſet, in the 
open and public place uſed for ſuch ſales, and not in any private 
yard or ſtable : that the horſe ſhall be brought by both the ven- 
dor and vendee to the tollgatherer or bookkeeper of ſuch fair or 
market: that toll be paid, if any be due; and if not, one penny 
to the bookkeeper, who ſhall enter down the price, colour, and 
marks of the horſe, with the names, additions, and abode of the 
vendee and the vendor; the latter either upon his own knowlege, 
or the teſtimony of ſome credible witneſs. And, even if all theſe 
points be fully complied with, yet ſuch ſale ſhall not take away 
the property of the owner, if within ſix months after the horſe 
is ſtolen he puts in his claim before the mayor, or ſome juſtice, 
of the diſtrict in which the horſe ſhall be found; and within 
forty days after that, proves ſuch his property by the oath of two 
witneſſes before ſuch mayor or juſtice; and alſo tenders to the 
perſon in poſſeſſion ſuch price as he Bona fide. paid for him in 
market overt. But in caſe any one of the points before- mentioned 
be omitted, or not obſerved in the ſale, ſuch ſale is utterly void; 
and the owner ſhall not loſe his property, but at any diſtance of 
time may ſeiſe or bring an action for his horſe, wherever he hap-. 
pens to find him. Wherefore fir Edward Coke obſerves , that, 
both by the common law and theſe two ſtatutes, the property of 
horſes is fo well preſerved, that if the owner be of capacity to 
underſtand them, and be vigilant and induſtrious to. purſue the 
fame, it is almoſt impoſſible that the property of any horte. mor 
2 2 Inſt. 719. 3 3 
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ſtolen or not ſtolen, ſhould be altered by any ſale in market overt 
985 ow that 1 is ne y_ paſſer. 1 f . 0 


n the civil law an rn! warranty was annexed to every 
Ale; in reſpect to the title of the vendor: and ſo too, in our 
law, a purchaſor of goods and chattels may have a ſatisfaction 
from the ſeller, if he ſells them as his own, and the title proves 
deficient, without any expreſs warranty for that purpoſe *. But, 
with regard to the goodneſs of the wares ſo purchaſed, the ven- 
dor is not bound to anſwer ; unleſs he expreſſly warrants. them 
to be ſound and good, or unleſs he knew them to be otherwiſe 
and hath uſed any art to diſguiſe them *, or unleſs they turn out 
to oe — from what he repreſented t to we buyer, 


03851 ia) T, frown the F rench hither; to 1 is a * 
N of goods in truſt, upon a contract expreſſed or implied. 
that the truſt ſhall be faithfully executed on the part of the 
bailee. As if cloth be delivered, or (in our legal dialect) bailed, 
to a taylor to make a ſuit of cloaths, he has it upon an implied 


contract to render it again when made, and that in a workmanly 


manner. If money or goods be delivered to a common carrier, 
to convey from Oxford to London, he is under a contract in law 
to pay, or carry, them to the perſon appointed. If a horſe, or 
other goods, be delivered to an inn-keeper or his ſervants, he is 
bound to keep them fafely, and reſtore them when his gueſt 
leaves the houſe”. If a man takes in a horſe, or other cattle, 
to graze and depaſture in his grounds, which the law calls agyt- 
ment, he takes them pen un implied contract to return them on 
demand to the owner“. If a pawnbroker receives plate or jewels 
as a pledge, or ſecurity, for the repayment of money lent thereon 
at a day certain, he has them upon an expreſs contract or con- 
dition to reſtore them, if the pledgor performs his part by re- 
deeming them in due time“: for the due execution of which 
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contract many uſeful regulations are made by ſtatute 30 Geo. II. 
c. 24. And ſo if a landlord diſtreins goods for rent, or a pariſn 
officer for taxes, theſe for a time are only a pledge in the hands 
of the diſtreinors, and they are bound by an implied contract in 
law to reſtore them on payment of the debt, duty, and expenſes, 
before the time of ſale; or, when ſold, to render back the overplus. 
If a friend delivers any thing to his friend to keep for him, the 
receiver is bound to reſtore it on demand: and it was formerly 
held that in the mean time he was anſwerable for any damage or 
loſs it might ſuſtain, whether by accident or otherwiſe? ; unleſs 
he expreſily undertook *.to keep it only with the ſame care as his 
own goods, and then he ſhould. not be anſwerable for theft or 
other accidents. But now the law ſeems to be ſettled upon a 
much more rational footing*; that ſuch a general bailment will 
not charge the bailee with any loſs, unleſs it happens by groſs 
negle&, which is conſtrued to be an evidence of fraud: but, if 
the bailee undertakes ſpecially to keep the goods ſafely and ſe- 
curely, he is bound to anſwer. all perils and damages, that may 
befal them for want of the lame care ever ee a aden 
man would _—_ his nenen e b ed ert H bs no, 
| 7 all theſe deen ni is a ciel qualified 3 want 
P from the bailor to the bailee, together with the poſſeſſion. 
It is not an abſolute property in the bailee, becauſe of his con- 
tract for reſtitution; and the bailor hath nothing left in him but 
the right to a ch in action, grounded upon ſuch contract, the 
poſſeſſion being delivered to the bailee. And, on account of this 
qualified property of the bailee, he may (as well as the bailor) 
maintain an action againſt ſuch as injure or take away theſe chat- 
tels. The taylor, the carrier, the innkeeper, the agiſting farmer, - 
the pawnbroker, the diſtreinor, and the general. bailee, wy od 


neee | tion, in * of accident by fire or >< 
2 4Rep. 84. provided his own goods periſhed in the ſame 
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of them miete in their own right, this their poſſeſſory inte- 
reſt, againſt any ſtranger or third perſon ?. For, as ſuch bailee 


is reſponſible to the bailor, if the goods are loſt or damaged by 
his wilful default or groſs negligence, or if he do not deliver up 


the chattels on lawful demand, it is therefore reaſonable that he 


ſhould have a right to recover either the ſpecific goods, or elſe a 
ſatisfaction in damages, againſt all other perſons, who may have 
purloined or injured them; that he may — be ready to an- 
ſw-ꝗer the ene of the bailor. 


„ HIRIN OG and borrowing a are alſo contracts by which a 
es property may be transferred to the hirer or borrower: 
in which there is only this difference, that hiring is always fot 


a price, a ſtipend, or additional recompenſe ; borrowing is 


merely gratuitous. But the law in both caſes is the ſame. 
They are both contracts, whereby the poſſeſſion and a tranſient 


property is transferred for a particular time or uſe, on condition 


and agreement to reſtore the goods ſo hired or borrowed, as ſoon 


as the time is expired or uſe performed ; together with the price 


or ſtipend (in caſe of hiring) either expreſſly agreed on by the 
2 or left to be implied by law according to the value of the 
ſervice. By this mutual contract, the hirer or borrower gains a 


temporary property in the thing hired, accompanied with an 


implied condition to uſe it with moderation and not abuſe it; 
and the owner or lender retains a reverſionary intereſt in the ſame, 


and acquires a new property in the price or reward. Thus if a 


man hires or borrows a horſe for a month, he has the poſſeſſion 
and a qualified property therein during that period; on the ex- 
piration of which his qualified property determines, and the 
owner becomes (in caſe of hiring) intitled alſo to the Ke 
or price, for which the horſe was hired ©, 4 | 


THERE is one eke of this price or reward, the moſt uſual 
of any, but concerning which many good and learned men have 
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in former times very much perplexed themſelves and other peo- 

ple, by raiſing doubts about it's legality 25 foro cenſcientiae. That 
is, when money is lent on a contract to receive not only the 
principal ſum again, but alſo an increaſe by way of compenſation 
for the uſe; which is generally called interęſt by thoſe who think 
it lawful, and uſury by thoſe who do not ſo. It may not be 
amiſs therefore to enter into a ſhort enquiry, upon what mens 
this matter of intereſt or 2 does AP ſtand, N teten 


TE enemies to i in gedeckt mile no diſtin&ion be⸗ 
tween that and uſury, holding any increaſe of money to be in- 
defenſibly uſurious. And this they ground as well on the prohi- 

bition of it by the law of Moles among the Jews, as alſo upon 

what is laid down by Ariſtotle *, that money is naturally barren, 
and to make it breed money is prepoſterous, and a perverſion of 
the end of it's inſtitution, which was only to ſerve the pur- 
poſes of exchange, and not of increaſe. Hence the ſchool di- 
vines have branded the practice of taking intereſt, as being con- 
trary to the divine law both natural and revealed; and the canon 


law * has proſcribed the, taking any, the Op en, 
logs of Mon as a mortal, fine. | 


B or, in 25 Hi to this, it may: by dbſutved; thi the moſii⸗ 
90 precept was clearly a political, and not a moral, precept. It 
nly prohibited the Jews from taking uſury from their brethren 
che Jews; but in expreſs words permitted them to take it of a 
ſtranger ?: which proves that the taking of moderate uſury, or 
a. reward for the uſe, for ſo the word ſigniſies, is not malum in 
, ſince it was allowed where any but an Iſraclite was concerned. 
And as to Ariſtotle s reaſon, deduced from the natural barrenneſs 
of money, the ſame may with equal force be alleged of houſes, 
which never breed houſes; and twenty other things, which no- 


body naue it 18 unf to make. ee of, by being then to 


© Polit, 7 . Ne. 
* Decratal, l. 5. tit. 19. 


STE ? 


2 Une a 3 et: 3 . up⸗ 
« on uſury, but unto thy brother thou ſhalt 
- * not lend upon uſury.” Deut. xxiii. 20, 


hire. 
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hire. And though money was originally uſed only for the pur - 
poſes of exchange, yet the laws of any ſtate may be well juſti- 
fied in permitting it to be turned to the purpoſes of profit, if the 
convenience of ſociety (the great end for which money was in- 
vented) ſhall require it. And that the allowance of moderate in- 
tereſt tends greatly to the benefit of the public, eſpecially in a 
trading country, will appear from that generally acknowleged 
principle, that commerce cannot ſubſiſt without mutual and ex- 
tenſive credit. Unleſs money therefore can be borrowed, trade 
cannot be carried on: and if no premium were allowed for the 
hire of money, few perſons would care to lend it; or at leaſt the 
eaſe of borrowing at a ſhort warning (which is the life of com- 
merce) would be entirely at an end. Thus, in the dark ages of 
monkith. ſuperſtition and civil tyranny, when intereſt was laid un- 
der. a total interdict, commerce was alfo at it's loweſt ebb, and 
fell entirely i into the hands of the Jews and Lombards : but when 
.men's minds began to be, more enlarged, when true religion and 
real liberty revived, commerce grew again into credit; and again | 
introduced with itfelf it's ME: e the in of 

loans upon intereſt, $3554 6h 


Ap, really, conſidered abſtractedly from this it's uſe, ſince 
all other conveniences of life may either be bought or hired, but 
money can only be hired, there ſeems no greater impropriety in 
taking a recompenſe or price for the hire of this, than of any 
other convenience. If I borrow 100 J. to employ in a -beneficiat 
trade, it is but, equitable that the lender ſhould have a proportion 
of my gains. To demand an exorbitant price is equally contrary to 
conſcience, for the loan of a horſe, or the loan of a ſum of money: 5 
but a reaſonable equivalent for the temporary inconvenience, 
which the owner may feel by the want of it, and for the hazard 
of his loſing it entirely, is not more immoral in one caſe than it 
is in the other. And indeed the abſolute prohibition of lending 
upon any, even moderate intereſt, introduces the very inconvenience 
which it ſeems meant to remedy. The neceſſity bf individuals 
will make borrowing unavoidable. Without ſome profit allowed 


> by 
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by law, there will be but few lenders: and thoſe principally bad 
men, who will break through the law, and take a profit ; and 
then will endeavour to indemnify themſelves from the danger of 
the penalty, by making that profit exorbitant. Thus, while all 
degrees of profit were diſcountenanced, we find more complaints 
of uſury, and more flagrant inſtances of oppreſſion, than in mo- 
dern times, when money may be eaſily had at a low intereſt. A 
capital diſtinction muſt therefore be made between a moderate 
and exorbitant profit; to the former of which we uſually give 
the name of intereſt, to the latter the truly odious appellation of 
uſury : the former is neceſſary in every civil ſtate, if it were but to 
exclude the latter, which ought never to be tolerated in any well- 


regulated ſociety. For, as the whole of this matter is well ſum- 


med up by Grotius®, * if the compenſation allowed by law does 
« not exceed the proportion of the hazard run, or the want felt, 
« by the loan, it's allowance is neither repugnant to the revealed 
nor the natural law; but if it exceeds thoſe bounds, it is then 

«6 oppreſſive uſury ; and though the municipal laws may give it 
« impunity, they never can make it Juſt.” 5 | a 


W ſee, that the exorbitance-or moderation of intereſt, for 
money lent, depends upon two circumſtances; the inconvenience 
of parting with it for the preſent. and the hazard of loſing it entirely. 
The inconvenience to individual lenders can never be eſtimated 
by laws; the rate therefore of general intereſt muſt depend 
upon the uſual or general inconvenience. This reſults entirely 

from the quantity of ſpecie or current money in the kingdom: 
for, the more ſpecie there is circulating in any nation, the greater 
ſuperfluity there will be, beyond what is neceſſary to carry on the 
buſineſs of exchange and the common concerns of life. In every: 
nation or public community there is a certain quantity of money 
thus neceſſary; which a perſon well {killed in political arithmetic 
might perhaps calculate as exactly, as a private banker can the 
demand for e caſh in his own ſhop : all above this neceſ · 
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fary quantity may be ſpared, or lent, without much inconvenience 


to the reſpective lenders; and the greater this: national ſuperfluity 
is, the more numerous will be the lenders, and the lower ought 
the rate of the national intereſt to be: but where there is not 


enough, or barely enough, circulating caſh, to anſwer the ordi- 


nary uſes of the public, intereſt will be proportionably high; 
for lenders will be but few, as few can | ſubmit to the inconve- 


nience of lending. 


$3 þ I 


So alfo the davard of an'entire loſs has it's weight in the re- 


gulation of intereſt: hence, the better the ſecurity, the lower 


will the intereſt be; the rate of intereſt being generally in a com- 
pound ratio, formed out of the inconvenience and the hazard. 


And as, if there were no inconvenience, there ſhould be no in- 


tereſt, but what is equivalent to the hazard; ſo, if there were 


no hazard, there ought to be no intereſt, ſave only what ariſes 


from the mere inconvenience of lending. Thus, if the quantity 
of ſpecie in a nation be ſuch, that the general inconvenience 
lending for a year is eomputed to amount to three per cent: 


man that has money by him will perhaps lend it upon good rai 
ſonal ſecurity at five per cent, allowing two for the hazard run; 
he will lend it upon landed ſecurity, or mortgage, at four per 


cent, the hazard being proportionably leſs; but he will lend it 
to the ſtate, on the maintenance of which all his property de- 
4 17 at dee 17 cent, the hazard W h none at all. 


Bur ſonitines the award may hb 8 e the rate of 
intereſt allowed by law will compenſate. And this gives riſe to 


the practice, 1. Of Neon LA or Oh. mens 3 Or e 
of inſurance. R l . 


Amin p firſt, bottomry (which e aroſe from e teien 
the maſter of a ſhip, in a foreign country, to hypothecate the 
ſhip in order to raiſe money to refit) is in the nature of a mort- 
gage of a ſhip; when the owner takes up money to enable him 
to carry on his voyage, and pledges the keel or bottom of the ſhip 


bars 
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(pars pro toto as a ſecurity for the repayment. In which caſe 
it is underſtood, that, if the ſhip be loſt, the lender loſes alſo 
his whole money; but, if it returns in ſafety, then he ſhall re- 
ceive back his Principal, and alſo the premium or intereſt agreed 
upon, however it may exceed the legal rate of intereſt. And 
this is allowed to be a valid contract in all trading nations, for 
the benefit of commerce, and by reaſon of the extraordinary 
hazard run by the lender. And in this caſe the ſhip and tackle, 
if brought home, are anſwerable (as well as the perſon of the 
borrower) for the money lent. But if the loan is not upon the 
veſſel, but upon the goods and merchandize, which muſt neceſ- 
ſarily be ſold or exchanged in the courſe of the voyage, then 
only the borrower, perſonally, is bound to anſwer the contract; 
who therefore in this caſe is ſaid to take up money at re/ponden- 
_ tia. Theſe terms are alſo applied to contracts for the repayment 
of money borrowed, not on the ſhip and goods only, but on the 
mere hazard of the voyage itſelf ; when a man lends a merchant 
1000 J. to be employed in a beneficial trade, with condition to be 
repaid with extraordinary intereſt, in caſe ſuch a voyage be ſafely 
performed: which kind of agreement is ſometimes called; Fqe- 
nus nauticum, and ſometimes ufura maritima. But, as this gave 
an opening for uſurious and gaming contra@s, eſpecially upon 
long voyages, it was enacted by the ſtatute 19 Geo. I. o, 37. 
that all monies lent on bottomry or at reſpondentia, on veſſels 
bound to or from tbe Eaſt Indies, ſhall be expreſſiy lent only 
upon the ſhip or upon the merchandize ; that the lender ſhall 
have the benefit of ſalvage; and that, if the borrower has not 
on board effects to the value of the ſum. bartowed, he ſhall be 
"reſponſible to the lender for ſo much of the principal as bath 
not been laid out, with legal intereſt and all other charges, 
Gough the ſhip and merchandize be die 1 
I Moll, 4 jur. mar. 361. 33 lex mer- * 1853. 27. 


cat. b. 1. c. 31. Cro. Jac. 208,  Bynkerſh, 8 1 | Molloy ibid. | ily ibid. 
quart. Jur. Privat. l 3 c. 16. | 
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 $zopunr, 2 policy of inference. is a ; eh between A 
and B, that, upon A's paying a premium equivalent to the hazard 
run, B will indemnify or inſure him againſt a particular event. 
This is founded upon one of the ſame principles as the doctrine 
of intereft upon loans, that of hazard; but not that of incon- 
venience. For if I inſure a ſhip to the Levant, and back again, at 
ve per cent; here I calculate the chance that ſhe performs her 
voyage to be twenty to one againſt her being loſt: and, if ſhe 
be loſt, I loſe 100 J. and get 5/. Now this is much the ſame as 
if I lend the merchant, whoſe whole fortunes are embarked in 
this veſſel, 100 J. at the rate of eight per cent. For by a loan I 
ſhould be immediately out of my money, the inconvenience of 
which we have computed equal to three per cent if therefore T 
had actually lent him 100 /% I muſt have added 3 J. on the ſcore 
of inconvenience, to the 5 /. allowed for the hazard ; which to- 


gether would have made 8 J. But as, upon an inſurance, I am 


never out of my money till the loſs actually happens, nothing is 
therein allowed upon the principle of inconvenience, but all upon 
the principle of hazard. Thus too, -in a loan, if the chance of 
repayment depends upon the borrower's life, it is frequent (be- 
fides the uſual rate of - intereſt). for the borrower to have his life 
inſured till the time of repayment ; for which he is loaded with 
an additional premium, ſuited to his age and conſtitution. Thus, 
if Sempronius has only an annuity for his life, and would bor- 
row 100 J. of Titius for a year; the inconvenience and general 
hazard of this loan, we have ſeen, are equivalent to 5 J. which is 
therefore the legal intereſt : but there is alſo a ſpecial hazard in 
this caſe; for, if Sempronius dies within the year, Titius muſt 
loſe the whole of his 100 2. Suppoſe this chance to be as one to 
ten: it will follow that the extraordinary hazard is worth 10 J. 
more; and therefore that the reaſonable rate of intereſt in this 
caſe would be f/teen per cent. But this the law, to avoid abuſes, 
will not permit to be taken : Sempronius therefore gives Titius 
the lender only 5 /, the legal intereſt; but applies to Gaius an 
inſurer, and gives him the other 101. to indemnify Titius againſt 

the 
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the extraordinary hazard. And in this manner may any extraor- 
dinary or particular hazard be provided againſt, which the eſta- 
bliſhed rate of intereſt will not reach; that being calculated by 
the ſtate to anſwer only the ordinary and general "hazard, toge- 
ther with the lender's inconvenience in parting with His ſperie 
for the time. 


Tun learning relating to marine inſurances hath of late years 
been greatly improved by a ſeries of judicial deciſions, which 
have now eſtabliſhed the law in ſuch a variety of caſes, that (if 
well and judiciouſly collected) they would form a very complete 
title in a code of commercial juriſprudence. But, being founded on 
equitable principles, which chiefly refult. from the ſpecial cir- 
cumſtances of the cafe, it is not eaſy to reduce them to any general 
heads in mere elementary inſtitutes. Thus much may however 
be ſaid ; that, being contracts, the very eſſence of which conſiſts 
in obſerving the pureſt good faith and integrity, they are vacated 
by any the leaſt ſhadow of fraud or undue concealment : and, on 
the other hand, being much for the benefit and extenſion of trade, 
by diſtributing the loſs or gain among a number of adventurers, 
they are greatly encouraged and protected both by common law 
and acts of parliament. But, as a practice had obtained of in- 
ſuring large ſums without having any property on board, which 
were called inſurances, intereſt or no intereſt; and alſo of inſuring 
the ſame goods ſeveral times over ; both of which were a ſpecies - 
of gaming, without any advantage to commerce, and were de- 
nominated wagering policies: it is therefore enacted by the ſta- 
tute 19 Geo. II. c. 37. that all inſurances, intereſt or no intereſt, 
or without farther 11 of intereſt than the policy itſelf, or by 
way of gaming or wagering, or without benefit of ſalvage to the 
inſurer, (all which had the ſame pernicious tendency) ſhall be to- 
tally null and void, except upon privateers, or ſhips in the Spaniſh : 
and Portugueſe trade, for reaſons ſufficiently obvious; and that 
no re- aſſurance ſhall be lawful, except the former inſurer ſhall be 
| inſolvent, a bankrupt, or dead; and laſtly that, in the Eaſt India 
ms the lender of money on bottomry, or at re/Þondentia, Hall 
alone 


. 
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alone have a right to be inſured for the money lent, and the bor- 
rower ſhall (in caſe of a loſs) recover no more upon any inſurance 
than the ſurplus of his property, above the value of his bottomry 
or reſpondentia bond. But, to return to the doctrine of common 
intereſt on loans: 


462 RIGHTS 


Ur o the two principles of inconvenience and hazard, 
compared together, different nations have at different times eſta- 
bliſhed different rates of intereſt. The Romans at one time 
allowed cente/mae, one per cent monthly or twelve per cent 
per annum, to be taken for common loans; but Juſtinian * 
reduced it to frientes, or one third of the as or centefimae, 
that is, four per cent; but allowed higher intereſt to be taken of 


merchants, becauſe there the hazard was greater“. So too Gro- 


m Cod. 4.32. 26. Now. 33, 34, 35. 

un A ſhort explication of theſe terms, and 
of the diviſion of the Roman as, will be 
uſeful to the ſtudent, not only for under- 


ſtanding the civilians, but alſo the more 


claſſical writers, who perpetually. refer to 
this diſtribution. Thus Horace, ad Pifones. 


325. 


wy F 


Romani pueri longis rationibus aſſem 


Diſcunt in partes centum diducere. 


Dicat 


Filius Albini, ſi de quincunce remota et 


Uncia, quid /uperet ? poterat dixiſſe, triens : 


en, 


Rem 1 ſervare tuam ! redit uncia, you fit? 


Semis. 


It is therefore to be obſerved, that, in cal- 
culating the rate of intereſt, the Romans 
"divided the principal ſum into an hundred 
parts; one of which they allowed to be ta- 
ken monthly : and this, which was the 
higheſt rate of intereſt permitted, they call- 
ed uſurae cente/imae, amounting yearly to 
twelve per cent, Now as the as, or Roman 
pound, was commonly uſed to expreſs any 
integral ſum, and was diviſible into twelve 
parts or unc:ae, therefore theſe twelve month- 
ly payments or unciae were held to amount 
annua.ly to one pound, or as uſurarius; and 
ſo the z/arae A es were ſynonymous. to the 
»/urae cenięſimae. And all lower rates of in- 


- 


tereſt were denominated according to the 
relation they bore to this centeſimal uſury, 
or u/urae afſes : for the ſeveral multiples of 
the unciae, or duodecimal parts of the as, 


were known by different names according 


to their different combinations ; ya 
quadrans, triens, quincunx, ſemis, ſepiunæ. bes, 
dodrans, dextans, deunx, containing reſpec- 
tively 2, 3, 4, 5, 6, 7, 8, 9, 10, II unciae or 
duodecimal parts of an as. (FF. 28. 5. 50. 
§. 2. Gravin. orig. Jur. civ. J. 2. F. 47.) 
This being premiſed, the following table 
will clearly exhibit at once the ſubdiviſions 


of the as, and the denominations of the rate 
of intereſt, 


Howes 
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tius informs us ?, that in Holland the rate of intereſt was then 
eight per cent in common loans, but twelve to merchants. Our 

law eſtabliſhes one ſtandard. for all alike, where the pledge or 
ſecurity itſelf is not put in jeopardy ; leſt, under the general 
pretence of vague and indeterminate hazards, a door ſhould be 
opened to fraud and uſury : leaving ſpecific hazards to be provi- 
ded againſt by ſpecific inſurances, or by loans upon reſhondentta, 
or bottomry. But as to the rate of legal intereſt, it has varied 
and decreaſed for two hundred years paſt, according as the quan- 
tity of ſpecie in the kingdom has encreaſed by acceſſions of trade, 
the introduction of paper credit, and other circumſtances. The 
ſtatute 37 Hen. VIII. c. 9. confined intereſt to ten per cent, and 

ſo did the ſtatute 13 Eliz. c. 8. But as, through the encourage- 
ments given in her reign to commerce, the nation grew more 
wealthy, ſo under her ſucceſſor the ſtatute 21 Jac. I. c. 17. redu- 
ced it to eight per cent; as did the ſtatute 12 Car. II. c. 13. to 
ſix: and laſtly by the ſtatute 12 Ann. ſt. 2. c. 16. it was brought 
down to five per cent yearly, which is now the extremity of le- 
gal intereſt that can be taken. But yet, if a contract, which 
carries intereſt, be made in a foreign country, our courts will 
direct the payment of intereſt according to the law of that coun- 
try in which the contract Was made. Thus Iriſh, American, 


be bers; Assis. PER ANNUM. 
| Aﬀes, ſiwe centeſimae integer — — 12 fer cent. 
Deunces ITT unn | 
Dextances, wel decunces = 2 10 | 
Dodrantes | | 4 . 9 5 
Bale: * . 8 
Septunce.⁊ 1 7 
Semiſſe — — 2 — —_— 6 ' 
Quincunces a = 7 — 3 
Trientes —— 3 — 4 
Quadrunte· — l 3 
Sextances  — „ 1 5; 
JOS I BE — „ ——7˖—«—⁵˙— 1 101 
* dejur, b, & p. 2. 12. 23. 1 228 . Cal. {be e ada P. Wi". 395. 


'T urkich, 


464 The RIGHTS BO O II. 
Turkiſh, and Indian intereſt, have been allowed in our courts; to 
the amount of even twelve per cent. For the moderation or exor- 
bitance of intereſt depends upon local circumſtances; and the re- 
fuſal to inforce ſuch contracts would put a ſtop to all foreign trade. 


4. THE laſt general ſpecies of contracts, which I have to 
mention, is that of det; whereby a choſe in action, or right to 
a certain ſum of money, is mutually acquired and loſt 1. This 
may be the counterpart of, and ariſe from, any of the other ſpecies 
of contracts. As, in caſe of a ſale, where the price is not paid in 
ready money, the vendee becomes indebted to the vendor for the 
ſum agreed on; and the vendor has a property in this price, as a 
choſe in action, by means of this contract of debt. In bailment, 
if the bailee loſes or detains a ſum of money bailed to him for 
any ſpecial purpoſe, he becomes indebted to the bailor in the 
ſame numerical ſum, upon his implied contract, that he ſhall exe- 
cute the truſt repoſed in him, or repay the money to the bailor. 
Upon hiring 'or borrowing, the hirer or borrower, at the ſame 
time that he acquires a propetty in the thing lent, may alfo be- 
come indebted to the lender, upon his contract to reſtore the money 


borrowed, to pay the price or premium of the loan, the hire 


of the horſe, or the like. Any contract in ſhort whereby a de- 
terminate ſum of money becomes due to any perſon, and is not 
paid but remains in action merely, is a contract of debt. And, 
taken in this light, it comprehends a great variety of acquiſition ; 
being uſually divided into debts of record, debts dy Jpetrar, and 
debts by /imple contract. 


A DEBT of record is a ſum of money, which appears to 
be due by the evidence of a court of record. Thus, when 
any ſpecific ſum is adjudged to be due from the defendant 
to the plaintiff, on an action or ſuit at law; this is a con- 
tract of the higheſt nature, being eſtabliſhed by the ſen- 
tence of a court of judicature. Recognizances alſo are a 
ſum of money, recognized or acknowleged to be due to the 


F. N. B. 119. 


crown 


8 folk n 80 4 


crown or a Tubje&, in the preſence of ſome court or magiſtrate, 
with a condition that ſuch acknowlegement ſhall be void upon 
the appearance of the party, his geod behaviour, or the like: 
and theſe, together with ſtatutes, merchant and ſtatutes ſtaple, 
Sc, if forfeited by non-performance of the condition, are alſo 
ranked among this firſt and principal claſs of debts, viz. debts 
of record; ſince the contract, on which. they are founded, is 
witneſſed by the higheſt kind of dene viz. by matter of 


record. 


DEBT s by ſpecialty, or ſpecial contract, are ſuch whereby a a 
| ſum of money becomes, or is acknowleged to be, due by deed or 


inſtrument under ſeal. Such as by deed of covenant, by deed- of 
fale, by leaſe reſerving rent, or by bond or obligation: which | 
laſt we took occaſion to explain in the twentieth chapter of the 
preſent book ; and then ſhewed that it is an acknowlegement or 

creation of a debt from the obligor to the obligee, unleſs the ob- 
ligor performs a condition thereunto uſually annexed, as the pay- 
ment of rent or money borrowed, the obſeryance of a covenant, 

and the like; on failure of which the bond becomes forfeited 
and the debt becomes due in law, Theſe are looked upon as 


the next claſs of debts after thoſe of record, being confirmed Px. 
ſpecial evidence, . under ſeal. 195 


Drzrs by imple antral are ſuch, where the nn bo upon 
record, nor yet by deed « or ſpecial 4 drag but Lo mere oral 
evidence, the moſt ſimple of any; or by notes unſealed, which 
are capable of a more eaſy proof, and (therefore only) better, 
than a verbal promiſe. It is eaſy to ſee into what a vaſt variety 
of obligations this laſt claſs may be branched out, through the 
numerous contracts for money, which are not only expreſſed by 

the parties, but virtually implied in law. Some of theſe we haye 
already occaſionally hinted at; and the reſt, to avoid repetition, 
mult be referred to thoſe particular heads i in the third book of 
theſe commentaries, where the breach of ſuch contracts will be 
Vol. II. EIL conſidered. 
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conſidered. I ſhall only obſerve at preſent, that by the ſtatute 
29 Car. II. c. 3. no executor or adminiſtrator ſhall be charged 
upon any ſpecial promiſe to anſwer damages out of his own eſtate, 

and no perſon ſhall be charged upon any promiſe to anſwer for 
the debt or default of another, or upon any agreement in conſi- 
deration of marriage, or upon any contract or ſale of any real 
eſtate, or upon any agreement that is not to be performed with- 
in one year from the making ; unleſs the agreement or ſome me- 
morandum thereof be in writing, and ſigned by the party him- 
ſelf or by his authority. 


Bur there is one ſpecies of debts upon ſimple contract, which, 
being a tranſaction now introduced into all ſorts of civil life, 
under the name of paper credit, deſerves a more particular regard. 


Thel are debts by bills of exchange, and fremifory notes. 


A BILL of i is a ſecurity, originally erated among 
merchants in different countries, for the more eaſy remittance of 
money from the one to the other, which has ſince ſpread itſelf 
into almoſt all pecuniary tranſactions. It is an open letter of re- 
queſt from one man to another, deſiring him to pay a ſum named 
therein to a third perſon on his account ; by which means a man 
at the moſt diſtant part of the world may have money remitted 
to him from any trading country. If A lives in Jamaica, and 
owes B who lives in England 1000 1, now if C be going from 
England to Jamaica, he may pay B this 1000/7, and take a bill 
of exchange drawn by B in England upon A in Jamaica, and 
receive it when he comes thither. Thus does B receive his debt, 
at any diſtance of place, by transferring it to C; who carries 
over his money in paper credit, without danger of robbery 
or loſs. This method is ſaid to have been brought into general 
uſe by the Jews and Lombards, when baniſhed for their uſury 
and other vices ; in order the more eaſily to draw their effects 
out of France and England, into thoſe countries in which they 

had choſen to refide. But the invention of it was a little earlier : 


for the Jews were baniſhed out of Guienne in 1287, and out 
of 
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of England in 12907 and in 12 36 the uſe of paper credit was 
introduced into the Mogul empire in China. In common 
ſpeech ſuch a bill is frequently called a draught, but a bill of ex- 
change is the more legal as well as mercantile expreſſion. The 
perſon however, who writes this letter, is called in law the 
drawer, and he to whom it is written the drawee; and the third 
perſon, or negotiator, to whom it 1s payable (whether ſpecially 
named, or the Vearer „ 1s called the Pr 


THESE bills are either foreign, or ck foreign, when 
drawn by a merchant reſiding abroad upon his correſpondent in 
England, or vice verſa; and inland, when both the drawer and 
the drawee reſide within the kingdom. Formerly foreign bills of 
exchange were much more regarded in the eye of the law than 
inland ones, as being thought of more public concern in the 
advancement of trade and commerce. But now by two ſtatutes, 
the one ꝙ & 10 W. III. c. 17. the other 3 & 4 Ann. c. 9. inland 
bills of exchange are put upon the ſame footing as foreign ones; 
what was the law and cuſtom of merchants with regard to the 
one, and taken notice of merely as ſuch*, being by thoſe ſtatutes 
expreſſly enacted with regard to the other. $0 that there f is now 
in law no manner r of difference between them. 


Pibnbetoh w notes, or notes of hand, are a plain and di- 
rect engagement in writing, to pay a ſum ſpecified at the time 
therein limited to a perſon therein named, or ſometimes to his 
order, or often to the bearer at large. Theſe alſo by the ſame 
ſtatute 3 & 4 Ann. c. 9g. are made «Hignable wap inn in 
like manner as bills of e MH 


Tu payee, we may obſerve, either of a bill of exchange or. 
promiſſory note, has clearly a property veſted in him (not indeed 
in poſſeſſion but in action) by the expreſs contract of the drawer 
in the caſe of a promiſſory note, and, in the caſe of a bill of ex- 
change, by his implied contract; viz. that, provided the i 


: *'2 Carte, 203, 206. IN 1 Roll, Abr. 6. | | | 
Mod. Un, Hiſt, iv. 499. LN 2 4 14 ONES Added 
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does not pay the bill, the drawer will: for which reaſon it 1s 
uſual, in bills of exchange, to expreſs that the value thereof hath 
been received by the drawer®; in order to ſhew the conſidera- 
tion, upon which the implied contract of repayment ariſes. And 
this property, ſo veſted, may be transferred and aſſigned from 
the payee to any other man; contrary to the general rule of 
the common law, that no c/o/e in action is aſſignable : which 
aſſignment is the life of paper credit. It may therefore be of 
ſome uſe, to mention a few of the principal incidents attending 
this transfer or aſſignment, in order to make it regular, and 
thereby to charge the drawer with the payment of the debt to 
other perſons, than thoſe with whom he originally contracted. 


In the firſt place then the payee, or perſon to whom or 
whoſe order ſuch bill of exchange or promiſſory note is pay- 
able, may by indorſement, or writing his name in dorſo or on 
the back of it, aſſign over his whole property to the bearer, or 
elſe to another perſon by name, either of whom is then called 
the indorſee ; and he may aſſign the fame to another, and fo on 
in inſinitum. And a promiſſory note, payable to A or bearer, is 

negotiable without any indorſement, and payment thereof may 
be demanded by any bearer of it". But, in caſe of a bill of ex- 
change, the payee, or the indorſee, (whether it be a general 
or particular indorſement) is to go to the drawee, and offer his 
bill for acceptance; which acceptance (ſo as to charge the drawer 
with coſts) muſt be in writing, under or on the back of the bill. 
If the drawee accepts the bill, either verbally or in writing“, he 
then makes himſelf liable to pay it; this being now a 0 
on his fide, grounded on an acknowlegement that the drawer has 
effects in his hands, or at leaſt credit ſufficient to warrant the 
payment. If the drawee refuſes to accept the bill, and it be of 
the value of 207. or upwards, and expreſſed to be for value re- 
ceived, the payee or indorſee may proteſt it for non-acceptance : 
which proteſt muſt be made in writing, under a copy of ſuch bill 


" VStra, 1212. | 4 Geo. III. B. . 
"2 Show. 235. — Grant v. Vaughan. F. Stra. 1000, 


of 
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of exchange, by ſome notary public; or, if no ſuch notary be 


reſident in the place, then by any other ſubſtantial inhabitant in 
the preſence of two credible witneſſes; and notice of ſuch pro 


teſt muſt, within fourteen * after, be given to the drawer. 


Bu r, in caſe fuck bill be accepted by the Fre ie Aer 
acceptance he fails or refuſes to pay it within three days after it 
becomes due (which three days are called days of grace) the 
payee or indorſee is then to get it proteſted for non-payment, in 
the ſame manner and by the ſame perſons who are to proteſt it 
in caſe of non-acceptance : and ſuch proteſt muſt alſo be noti- 
fied, within fourteen days after, to the drawer. And he, on 
producing ſuch proteſt, either of non-acceptance or non-pay- 
ment, is bound to make. good to the payee, or indorſee, not only 
the amount of the ſaid bills, (which he is bound to do within a 
_ reaſonable time after non-payment, without any proteſt, by the 

rules of the common law*) but alſo intereſt and all charges, to 
be computed from the time of making ſuch proteſt. But if no 
- proteſt be made or notified to the drawer, and any damage ac- 
crues by ſuch neglect, it ſhall fall on the holder of the bill. The 
bill, when refuſed, muſt be demanded of the drawer as ſoon as 
| conveniently may be: for though, when one draws a bill of ex- 

change, he ſubjects himſelf to the payment, if the perſon on 

whom it is drawn refuſes either to accept or pay, yet that is with 
this limitation, that if the bill be not paid, when due, the per- 
fon to whom it is payable ſhall in convenient time give the drawer 
notice thereof; for otherwiſe the law will imply it paid: ſince 
it would be prejudicial to commerce, if a bill might rife up to 
charge the drawer at any diſtance of time ; when in the mean 


time all reckonings and accounts may be adjuſted between the 
drawer and the drawee ?. 


Ir the bill be an indorſed bil, and the indorſee cannot get 
the drawee to diſcharge it, he may call upon either the drawer 
or the indorſor, or if the bill has been negotiated through many 
Lord Raym, 993. | 2 Salk, 127. ENLIST 

hands, 
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hands, upon any of the indorſors; for each indorſor is a war- 
rantor for the payment of the bill, which is frequently taken in 
payment as much (or more) upon the credit of the indorſor, as of 
the drawer. And if ſuch indorſor, ſo called upon, has the names 
of one or more indorſors prior to his own, to each of whom he 
is properly an indorſee, he is alſo at liberty to call upon any of 
them to make him ſatisfaction; and ſo upwards. But the firſt 


indorſor has nobody to reſort to, but the drawer only. 


Wuär has been ſaid of bills of exchange is applicable alſo 


to promiſſory notes, that are indorſed over, and negotiated from 


one hand to another: only that, in this caſe, as there is no 


drawee, there can be no proteſt for non- acceptance; or rather, 


the law conſiders a promiſſory note in the light of a bill drawn 
by a man upon himſelf, and accepted at the time of drawing. 
And, in caſe of non payment by the drawer, the ſeveral indor- 
ſees of a promiſſory note have the ſame remedy, as upon bills of 
exchange, againſt the prior indorſors. | 


CHAPTER THE THIRTY FIRST, 


Os TITLE z»y BANKRUPTCY. 


HE preceding chapter having treated pretty largely of the 
acquiſition of perſonal property by ſeveral commercial me- 
thods, we from thence ſhall be eaſily led to take into our preſent 
conſideration a tenth method of transferring property, which 1s 


that of A 


X. BANKRUPTCY ; a title which we before lightly touched 
upon“, ſo far as it related to the transfer of the real eſtate of the 
bankrupt. At preſent we are to treat of it more minutely, as it 
_ principally relates to the diſpoſition of chattels, in which the 
property of perſons concerned in trade more uſually conſiſts, 
than in lands or tenements. Let us therefore firſt of all confider, 
1. Who may become a bankrupt : 2. What acts make a bank- 
rupt: 3. The proceedings on a commiſſion of bankrupt: and, 
4. In what manner an eſtate in goods and eder may be trans- 
FRO by . 


Wno may become a bankrupt. A bankrupt was before * 
Sei to be a trader, who ſecretes himſelf, or does certain 
other acts, tending to defraud his creditors.” He was formerly 
conſidered. merely in the light of a criminal or offender ©; and in 
this ſpirit we are told by fir Edward Coke, that we have fetched 
as well the name, as the wickedneſs, of bankrupts from foreign 


See pag. 285, | Stat. 1 Jac. I. c, 15, §. 17. 
» 1tid. WO, 44 Inſt. 277. ; 
nations. 
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nations. But at preſent the laws of bankruptcy are conſidered as 
laws calculated for the benefit of trade, and founded on the prin- 
ciples of humanity as well as juſtice; and to that end they 
confer ſome privileges, not only on the creditors, but alſo on the 
bankrupt or debtor himſelf. On the creditors; by compelling 
the bankrupt to give up all his effects to their uſe, without any 
fraudulent concealment: on the debtor; by exempting him from 
the rigor of the general law, whereby his perſon might be con- 
fined at the diſcretion of his creditor, though in reality he has 
nothing to ſatisfy the debt; whereas the law of bankrupts, taking 
into conſideration the ſudden and unavoidable accidents to which 
men in trade are liable, has given them the liberty of their per- 
ſons, and ſome pecuniary emoluments, upon condition they ſur- 
render up their whole eſtate to be divided among their creditors. 


In this reſpe& our legiſlature ſeems to have attended to the 
example of the Roman law. I mean not the terrible law of the 
twelve tables; whereby the creditors might cut the debtor's body 
into pieces, and each of them take his proportionable ſhare : if 
indeed that law, de debitore in partes ſecando, is to be underſtood 
in ſo very butcherly a light; which many learned men have with 
reaſon doubted. Nor do I mean thoſe leſs inhuman laws (if 
they may be called ſo, as heir meaning is indiſputably certain) 
of impriſoning the debtor's perſon in chains ; ſubjecting him to 
ſtripes and hard labour, at the mercy of his rigid creditor; and 
ſometimes ſelling him, his wife, and children, to perpetual fo- 
reign ſlavery trans Tiberim® : an oppreſſion, which produced ſo 


© The word itſelf is derived from the 
word bancus or bangue, which ſignifies the 
able or counter of a tradeſman (Dufreſne. 
I. 969.) and ruptus, broken; denoting 
thereby one whoſe ſhop or place of trade 1s 
broken and gone; though others rather 
chuſe to adopt the word route, which in 
French ſignifies a trace or track, and tell 
as that a bankrupt is one who hath remo- 
ved his banque, leaving but a trace behind, 
4Inſ , 277.) And it is obſervable that the 


I. 30. 4. 


title of the firſt Engliſh ſtatute concerning 
this offence, 34 Hen. VIII. c. 4. un 
« ſuch perſons as do make bankrupt,” is a 
literal tranſlation of the French idiom, gui 


font bangue route. 


Taylor. Comment. in L. decemviral, Byn- 
kerſh. Osſerv. Jur. I. 1. Heinecc. Antigu. 


8 In Pegu, and the adjacent countries in 
Eaſt India, the creditor is entitled to dif- 
poſe of the debtor himſelf, and likewife of 
| his 


many popular inſurrections, and ſeceſſions to the mons ſacer. 
But I mean the law of cefflon, introduced by the chriſtian empe- 
rors ; whereby, if a debtor ceded, or yielded up, all his fortune to 
his creditors, he was ſecured from being dragged to a goal, omni 
ce quoque corporali cruciatu ſemoto ®.” For, as the emperor juſtly 
obſerves, ©* inhumanum erat ſpoliatum fortunis ſuis in ſolidum 
e damnari.” Thus far was juſt and reaſonable : but, as the de- 
parting from one extreme is apt to produce it's oppoſite, we find 
it afterwards enacted k, that if the debtor by any unforeſeen ac= 
cident was reduced to low circumſtances, and would ſwear that 
he had not ſufficient left to pay his debts, he ſhould not be com- 
pelled to cede or give up even that which he had in his poſſeſſion; 
a law, which under a falſe notion of humanity, ſeems to be er- 
tile of perjury, injuſtice, and abſurdity. 


TE laws of England, more wiſely, have ſteered in the middle 
between both extremes: providing at once againſt the inhumanity 
of the creditor, who is not ſuffered to confine an honeſt bankrupt 
after his effects are delivered up; and at the ſame time taking 
care that all his juſt debts ſhall be paid, ſo far as the effects will 
extend. But ſtill they are cantious of encouraging prodigality 
and extravagance by this indulgence to debtors ; and therefore 
they allow rhe benefit of the laws of bankruptcy to none but ac- 
tual traders; fince that ſet of men are, generally ſpeaking, 'the 
only perſons liable to accidental loſſes, and to an inability of 
paying their debts, without any fault of their own. If perſons 
in other ſituations of life run in debt without the power of pay- 
ment, they muſt take the conſequences of their own indiſcretion, 
even though they meet with ſudden accidents that may reduce 
their fortunes : for the law holds it to be an unjuſtifiable prac- 
tice, for any perſon but a trader to encumber himſelf with 
debts of any conſiderable value. If a gentleman, or one in a 


his wife and children; inſomuch that he charged. (Mod. Un. Hiſt. vii. 128.) 
may even violate with impunity the chaſti- Cod. 7. 71, per tot. 

ty of the debtor's wife : but then, by: ſo ere 

doing, the debt is underſtood to be dit ©. Now. 135 6. th. 


Vor. II. Mm m ee 
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liberal proſeſhon, at the time of contracting his debts, has a ſuf- 
ficient fund to pay them, the delay of payment is a ſpecies of 
diſhoneſty, and a temporary injuſtice to his creditor : and if, at 
ſuch time, he has no ſufficient fund, the diſhoneſty and injuſtice 
1s the greater. He cannot therefore murmur; if he ſuffers the 
puniſhment which he has voluntarily drawn upon himſelf. But 
in mercantile tranſactions the caſe is far otherwiſe. Trade cannot 
be carried on without mutual credit on both ſides: the contract- 
ing of debts is therefore here not only juſtifiable, but neceſſary. 
And if by accidental calamities, as by the loſs of a ſhip in a 
tempeſt, the failure of brother traders, or by the non-payment 
of perſons out of trade, a merchant or. trader becomes inca- 
pable of diſcharging his own debts, it is his misfortune and not 
his fault. To the misfortunes therefore of debtors the law has 
given a compaſſionate remedy, but denied it to their faults : ſince, 
at the ſame time that it provides for the ſecurity of commerce, 
by enacting that every conſiderable trader may be declared a bank- 
rupt, for the benefit of his creditors as well as himſelf, it has 
alſo to diſcourage extravagance declared, that no one ſhall be ca- 
pable of being made a bankrupt, but only a trader; nor capable 


of receiving the full benefit of the ſtatutes, but only an ney 
7r10us trader. 


Tur firſt ſtatute made concerning any Engliſh bankrupts, \ was 
34 Hen. VIII. c. 4. when trade began firſt to be properly cultiva- 
ted in England: which has been almoſt totally altered by ſtatute 
13 Eliz. c. 7. whereby bankruptcy is confined to ſuch perſons 
only as have u/ed the trade of merchandize, in groſs or by retail, 
by way of bargaining, exchange, rechange, bartering, chevi- 
ſance', or otherwiſe; or have ſought their living by buying and 
felling. And by ſtatute 21 Jac. I. c. 19. perſons uſing the trade 
or profeſſion of a ſcrivener, receiving other mens monies and e- 
ſtates into their truſt and cuſtody, are alſo made liable to the ſta- 
tutes of bankruptcy: and the benefits, as well as the penal parts 
of the law, are extended as well to aliens and denixens as to na- 


! that is, making contracts. (Dufreſne. II. 569.) 
tural 
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tural born ſubjects; being intended entirely for the protection of 
trade, in which aliens are often as deeply concerned as natives. 
By many fubſequent ſtatutes, but laſtly by ſtatute 5 Geo: II. c. * 
bankers, brokers, and factors, are declared liable to the ſtatutes 
of bankruptcy ; and this upon the fame reafon that ſcriveners are 
included by the ſtatute of James I. 072. for the relief of their 
creditors ; whom they have otherwiſe more opportunities of de- 
franding than any other ſet of dealers: and they are properly to be 
looked upon as traders, ſince they make merchandize of money, 
in the ſame manner as other merchants do of goods and other 
moveable chattels. But by the ſame a&®, no farmer, grazier, or 
drover, fhall (as ſuch) be liable to be deemed a bankrupt : for, 
though they buy and fell corn, and hay, and beaſts, in the courſe 
of huſbandry, yet trade is not their principal, but only a colla- 
teral, object; their chief concern being to manure and till the 
ground, and make the beſt advantage of it's produce. And, be- 
fides, the ſubjecting them to the laws of bankruptcy might be a 
means of defeating their landlords of the ſecurity which the law 
has given them above all others, for the payment of their reſer- 
ved rents: wherefore alſo, upon a ſimilar reaſon, a receiver of 
the king's taxes is not capable“, as fuch, of being a bankrupt ; 
leſt the king ſhould be defeated of thoſe extenſive remedies againſt 
his debtors, which are put into his hands by the prerogative. 
By the ſame ftatute®, no perſon ſhall have a commiſſion of bank- 
rupt awarded againſt him, unleſs at the petition of ſome one cre- 
ditor, to whom he owes 10017; or of to, to whom he is in- 
| debted 150 J; or of more, to whom all together he is indebted 
2007. For the law does not look upon perſons, whoſe debts a- 
mount to leſs, to be traders confiderable enough, either to enjoy 
the benefit of the ſtatutes, themſelves, or to entitle the credi- 


tors,. for the benefit of public Commerce, to demand the diſtri- 
bution of their effects. 


m4, 39. | F. eod. 
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TA the interpretation of theſe ſeveral 3 it hath been 
held, that buying only, or ſelling only, will not qualify a man 
to be 4 bankrupt; but it muſt be both buying and ſelling, and 
alſo getting a livelyhood by it. As, by exerciſing the calling of 
a merchant, a grocer, a mercer, or, in one general word, a chap- 
man, who is one that buys and ſells any thing. But no handi- 
_ craft occupation (where nothing is bought and ſold, and there- 
fore an extenſive credit, for the ſtock in trade, is not neceſſary to 
be had) will make a man a regular bankrupt ; as that of a huſ- 
bandman, a gardener, and the like, who are paid for their work 
and labour. Alſo an inn-keeper cannot, as ſuch, be a bankrupt : 
for his gain or livelyhood does not ariſe from buying and ſelling 
in the way of merchandize, but greatly from the uſe of his rooms 
and furniture, his attendance, and the like: and though he may. 
buy corn and victuals, to ſell again at a profit, yet that no more 
makes him a trader, than a ſchoolmaſter or other perſon i is, that 
keeps a boarding houſe, and makes conſiderable gains by buying 
and ſelling what he ſpends in the houſe, and ſuch a one is clearly 
not within the ſtatutes . But where perſons buy goods, and 
make them up into ſaleable commodities, as ſhoe-makers, ſmiths, 
and the like; here, though part of the gain is by bodily labour, 
and not by buying and ſelling, yet they are within the ſtatutes of 
bankrupts*; for the labour is only in melioration of the com- 
modity, and rendering it more fit for ſale. 


Ons fingle act of buying and ſelling will not make a man a 
trader; but a repeated practice, and profit by it. Buying and 
| ſelling bank-ſtock, or other government ſecurities, will not make 
a man a bankrupt ; they not being goods, wares, or merchan- 
dize, within the intent of the ſtatute, by which a profit may be 
fairly made”. Neither will buying and ſelling under particular 
8 or for particular purpoſes; as if a commiſſioner of the 


1 Cro. Car. 31. 4 | t Cro, Car. 31. Skinn, 292. 


' Cro. Car. 549. Skinn, 291. | "a P. WS, of. 
* $Skinn, 292. 3 Mod. 330. | 
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navy uſes to buy victuals for the fleet, and diſpoſe of the ſurplus 
and refuſe, he is not thereby made a trader within the ſtatutes “. 
An infant, though a trader, cannot be made a bankrupt : for an 
infant can owe nothing but for neceſſaries; and the ſtatutes of 
bankruptcy create no new debts, but only give a ſpeedier and 
more effectual remedy for recovering ſuch as were before due: 
and no perſon can be made a bankrupt for debts, which he is 
not liable at law to pay*. But a feme-covert in London, being 

a ſole trader according to the cuſtom, is liable to a commiſſion 


of 8 


2. HAvinG thus conſidered, who may, and who may not, 
be made a bankrupt, we are to inquire, ſecondly, by what ace 
a man may become a bankrupt. A bankrupt is © a trader, who 
« ſecretes himſelf, or does certain other acts, tending to defraud 
his creditors.” We have hitherto been employed in explaining 
the former part of this deſcription, *< a trader :” let us now at- 
tend to the latter, who ſecretes himſelf, or does certain other 
« acts, tending to defraud his creditors.” And, in general, when- 
ever ſuch a trader, as is before deſcribed, hath endeavoured to 
avoid his creditors or evade their juſt demands, this hath been 
declared by the legiſlature to be an act of bankruptcy, upon 
which a commiſſion may be ſued out. For in this extrajudicial 
method of proceeding, which is allowed merely for the benefit 
of commerce, the law is extremely watchful to detect a man, 
whoſe circumſtances are declining, in the firſt inſtance, or at leaſt 
as early as poſſible: that the creditors may receive as large a pro- 
portion of their debts as may be; and that a man may not go on 


wantonly waſting his ſubſtance, and then claim the benefit of the 
ſtatutes, when he has Og left to diſtribute. 


To learn what the particular acts of bankruptcy are, which 
render a man a bankrupt, we muſt conſult the ſeveral ſtatutes, 
and the reſolutions formed by the courts thereon. Among; theſe 


I Salk, 110. Skin, 292, La Vie v. Philips. M. 6 Geo. III. B. R. 
* Lord Raym. 443. | 
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may therefore be reckoned, 1. Departing from the realm, where- 
by a man withdraws himſelf from the juriſdiction and coercion 
of the law, with intent to defraud his creditors *. 2. Departing 
from his own houſe, with intent to ſecrete himſelf, and avoid his 
creditors*. 3. Keeping in his own houſe, privately, ſo as not to 
be ſeen or ſpoken with by his creditors, except for juſt and ne- 
ceſlary cauſe ; which is likewiſe conſtrued to be an intention to 
defraud his creditors, by avoiding the proceſs of the law®. 
4. Procuring or ſuffering himſelf willingly to be arrefted, or 
outlawed, or impriſoned, without juſt and lawful cauſe ; which 
is likewiſe deemed an attempt to defraud his creditors ©. 5. Pro- 
curing his money, goods, chattels, and effects to be attached or 
ſequeſtered by any legal proceſs; which is another plain and di- 
rect endeavour to diſappoint his creditors of their ſecurity *. 
6. Making any fraudulent conveyance to a friend, or ſecret truſ- 
tee, of his lands, tenements, goods, or chattels; which is an 
act of the ſame ſuſpicious nature with the laſt*. 7. Procuring 
any protection, not being himſelf privileged by parliament, in 
order to ſcreen his perſon from arreſts ; which alſo is an endea- 
vour to elude the juſtice of the law*. 8. Endeavouring or de- 
firing, by any petition te the king, or bill exhibited in any of 
the king's courts againſt any creditors, to compel them to take 
leſs than their juſt debts ; or to procraſtinate the time of pay- 
ment, originally contracted for; which are an acknowlegement of 
either his poverty or his knavery*. 9. Lying in priſon for two 
months, or more, upon arreſt or other detention for debt, with- 
out finding bail, in order to obtain his liberty b. For the inabi- 
lity to procure bail argues a ſtrong deficiency in his credit, owing 
either to his ſuſpected poverty, or ill character; and his negle& 
to do it, if able, can ariſe only from a fraudulent intention: in 
either of which caſes it is high time for his creditors to look to 


* Stat. 13 Eliz. e. 7. © Ihid. 

il. 1 Jac EL ci; 15; i Stat. 21 Jac, I. e. 19. 
Stat. 13 Eliz. c. 7. 8 bid. 
© Ibid. 1 Jac. I. c. 15» > 14id, 


4. Stat. 1 Jac, I. e. 15. 


themſelves, 
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themſclves, and compel a diſtribution of his effects. 10. Eſca- 
ping from priſon after an arreſt. for a juſt debt of 100 J. or up- 
wards*. For no man would break priſon, that was able and de- 
firous to procure bail ; which brings it within the reaſon of the 
laſt caſe. 11. Neglecting to make ſatisfaction for any juſt debt 
to the amount of 100/. within two months after ſervice of legal 


proceſs, for ſuch debt, upon any trader having privilege of par- 
liament *, 


THESE are the ſeveral acts of 1 expreſſly defined 
by the ſtatutes relating to this title : which being ſo numerous, 
and the whole law of bankrupts being an innovation on the com- 
mon law, our courts of juſtice have been tender of extending or 
multiplying acts of bankruptcy by any conſtruction, or implica- 
tion. And therefore fir John Holt held, that a man's removing 
his goods privately, to prevent their being ſeiſed in execution, 
was no act of bankruptcy. For the ſtatutes mention only frau- 
dulent gifts to third perſons, and procuring them to be ſeiſed by 
ſham proceſs, in order to defraud creditors : but this, though a a 
palpable fraud, yet falling within neither of thoſe caſes, cannot 
be adjudged an act of bankruptcy. So alſo it has been determi- 
ned expreſlly, that a banker's ſtopping or refuſing payment is no 
act of bankruptcy; for it is not within the deſcription of any of 
the ſtatutes, and there may be good reaſons for his ſo doing, as 
ſuſpicion of forgery, and the like: and if, in conſequence of ſuch 
refuſal, he is arreſted, and puts in bail, ſtill it is no act of bank- 
ruptcy ® : but if he goes to priſon, and lies there two months, 
Oy, and not before. is he become a bankrupt. 


Ws have ſeen who may be a bankrupt, and what a&s will 
make him ſo: let us next confider, 


TRE proceedings on a commiſſion of bankrupt; fo far as 
as affect the bankrupt himſelf. And theſe depend entirely on 


i Stat. 21 1 Jac. I. c. 19. ' 1 Lord Raym. 725. 
* Stat. 4 Geo. III. c. 33. m 7 Mod. 139. 4 
| 8 the 
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the ſeveral ſtatutes of bankruptcy“; all which I ſhall endeavour 
to blend r, and digeſt into a conciſe methodical order. 


Ax p, firſt, there muſt be a petition to the lord chancellor by 
one creditor to the amount of 1001. or by two to the amount of 
150 J. or by three or more to the amount of 200 1; upon which 
he grants a commiſſion to ſuch diſcreet perſons as to him ſhall 
ſeem good, who are then tiled commiſſioners of bankrupt. The 
petitioners, to prevent malicious applications, muſt be bound in 
a ſecurity of 200/, to make the party amends in caſe they do 


not prove him a bankrupt. And, if on the other hand they re- 


ceive any money or effects from the bankrupt, as a recompenſe 
for ſuing out the commiſſion, ſo as to receive more than their ra- 


table dividends of the bankrupt's eſtate, they forfeit not only 
what they ſhall have ſo received, but their whole debt. Theſe 


proviſions are made, as well to ſecure perſons in good credit from 
being damnified by malicious petitions, as to prevent knaviſh 
combinations between the creditors and bankrupt, in order to 


obtain the benefit of a commiſſion. When the commiſſion is 
awarded and iſſued, the commiſſioners are to meet, at their own 


expenſe, and to. take an. oath for the due execution of their com- 
miſſion, and to be allowed a ſum not exceeding 20 5. per diem 
each, at every fitting. And no commiſſion of bankrupt ſhall 
abate, or be yoid, upon any demiſe of the crown. 


Wurm the commiſſioners have received their commiſſion, | 
they are firſt to receive proof of the perſon's being a trader, and 
having committed ſome a& of bankruptcy ; and then to declare 
him a bankrupt, if proved fo; and to give notice thereof i in the 
gazette, and at the ſame time to appoint three meetings. At 
one of theſe meetings an election muſt be made of aſſignees, ör 
perſons to whom the bankrupt's eſtate ſhall be aſſigned, and in 
whom it ſhall be veſted for the benefit of the creditors; which 


aſſignees are to be choſen by the major part, in value, of the 


13 Eliz. c. 7. 1 Jac, I. e. 15. 21 jac. I. e. 19. 7 Geo. I. c. 31. 5 Geo. II. e. zo. 19 Geo. II. 
Jo 9.7 31. 5 9 
e. 32. & 24 Geo, II. c. 57. 
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creditors who ſhall then have proved their debts; but may be 
originally appointed by the commiſſioners, and afterwards ap- 
proved or rejected by the creditors : but no creditor ſhall be 
admitted to vote in the choice of aſſignees, whoſe debt on the 
ballance of accounts does not amount to 10 1. And at the third 
meeting, at fartheſt, Which muſt be on the forty ſecond day 
after the advertiſement in the gazette, the bankrupt, upon no- 
tice alſo perſonally ſerved upon him or left at his uſual place of 
abode, muſt ſurrender himſelf perſonally to the commiſſioners, 
and muſt thenceforth in all reſpects conform to the directions 
of the ſtatutes of bankruptcy; or, in default thereof, ſnall 
be guilty of felony without benefit of clergy, and ſhall ſuffer 


death, and his goods. and eſtate ſhall be diſtributed mont his 
creditors. | 


IX caſe the bankrupt dene or is likely to run away, be | 
tween the time of the commiſſion iſſued, and the laſt day of ſur- 
render, he may by warrant from any judge or juſtice of the peace 
be apprehended and committed to the county goal, in order to 
be forthcoming to the commiſſioners ;. who are alſo. empowered . 
immediately to grant a warrant for ſeiſing his goods and * | 


Wuhn the bankrupt appears, ide a e are to eka- 
mine him touching all matters relating to his trade and effects. 
They may alſo ſummon before them, and examine, the bank- 
rupt's wife and any other perſon whatſoever, as to all matters 
relating to the bankrupt's affairs. And in caſe any of them ſhall 
refuſe to anſwer, or ſhall not anſwer fully, to any lawful queſ- | 
tion, or ſhall refuſe to ſubſcribe ſuch their examination, the com- 
miſſioners may commit them to priſon without bail, till they 
make and fign a full anſwer; the commiſſioners ſpecifying in 
their warrant of commitment the queſtion ſo refuſed to be an- 
ſwered. And any goaler, permitting ſuch perſons to eſcape, or 
80 out * Faint. ſhall forfeit $00 . to the caters, 
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40. 


Tarr ane upon this examination, is dousd upon pain 
of death to make a full diſcovery of all his eſtate and effects, as 
well in expectancy as poſſeſſion, and how he has diſpoſed of the 
ſame; together with all books and writings relating thereto: and 
is to deliver up all in his own power to the commiſſioners; (ex- 
cept the neceſſary apparel of himſelf, his wife, and his children) 
or, in caſe he conceals or imbezzles any effects to the amount of 
201, or withholds any books or writings, with intent to de- 
fraud his creditors, he hall be guilty of "mn without bench 
of DR 


Apron the time e to the bankrupt fr fach 8 
is expired, any other perſon voluntarily diſcovering any part of 
his eſtate, before unknown to the aſſignees, ſhall be entitled to 
five per cent. out of the effects ſo diſcovered, and ſuch farther 
reward as the affignees and commiſſioners ſhall think proper. 

And any truſtee wilfully concealing the eſtate of any bankrupt, 
after the expiration of the two and forty days, ſhall forfeit 100 /, 

and double the value of the 25 concealed, to the creditors. : 


Nite every thing i is in Goh of the creditors ; and 
the law ſeems to be pretty rigid and ſevere againſt the bankrupt : 
but, in cafe he proves honeſt, it makes him full amends for all 
this rigor and: feverity. For if the bankrupt hath made an in- 
genuous diſcovery, hath conformed to the directions of the law, 
and hath acted in all points to the ſatisfaction of his creditors ; 

and if they, or four parts in five of them in number and value, 
( but none of them creditors fot leſs than 201.) will ſign a certi- 
ficate to that purport; the commiſſioners are then to authenticate 
ſuch certificate under their hands and ſeals, and to tranſmit it to 
the lord chancellor: and he, or two judges whom he ſhall ap- 


o By the laws of Naples all fraudulent the effects of a bankrupt, or ſet up a pre- 
bankrupts, particularly ſuch as do not ſur- tended debt to defraud his creditors. (Mod. 
render themſelves within four days, are Un, Hiſt, xxviii. 320.) | 
Puniſhed with death: alſo all who conceal 


point, 
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point, on oath made by the bankrupt that ſuch certificate was 
obtained without fraud, may allow the ſame; or diſallow it, 
upon cauſe ſhewn by any of the creditors of the bankrupt. .. \ 


I x no cauſe be vers: to the contrary, the certificate i is = 
lowed of courſe ; and then the bankrupt is entitled to a decent 
and reaſonable allowance out of his effects, for his future ſup- 
port and maintenance, and to put him in a way of honeft in- 
duſtry. This allowance is alſo in proportion to his former good 
behaviour, in the early diſcovery of the decline of his affairs, 
and thereby giving his creditors a larger dividend. For, if his 
effects will not pay one half of his debts, or ten ſhillings in the 
pound, he is left to the diſcretion of the commiſſioners and aſ- 
fignees, to have a competent ſum allowed him, not exceeding 
three per cent: but if they pay ten ſhillings in the pound, he is 
to be allowed foe per cent; if twelve ſhillings and ſixpence, then | 

ſeven and a half per cent; and if fifteen ſhillings in the pound, 
then the bankrupt ſhall be allowed ren per cent: provided, that 
ſuch allowance do not in the firſt caſe ner nad! in the {cond 
2507, and in the third 3001 ?, Bug | 


Bes6ipes this endet he has alſo an indemnity granted him, 
of being free and diſcharged for ever from all debts owing by him 
at the time he became a bankrupt; even though judgment ſhall 

have been obtained againſt him, and he lies in priſon upon exe- 

cution for ſach debts; and, for that among other purpoſes, all pro- 
ceedings on commiſſion of bankrupt are, on petition, to be en- 
tered of record, as a perpetual bar againſt actions to be commen- 
ced on this account: though, in general, the production of the 
Certificate properly allowed ſhall be ſufficient evidence of all Py” 


* By the Roman law of ceſſion, if che ſcore of - for. AY maintenance. * 


debtor acquired any conſiderable property 
ſubſequent to the giving up of his all, it 
was liable to the demands of his creditors. 


(FF. 42. 3.4.) But this did not extend. to 


ſuch allowance as was left to him on the 


Nnn 2 


himſelf and family. Si guid i iſericordiae 
cauſa ei fuerit relictum, puta menſiruum vel 
annuum, alimentorum nomine, non oportet prop- 


ter hoc bona jus iterato venundari : nit enim 
ſraudandus eff alimentis coltidianis. 0 4414. . b. 


ous 
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ous procecdings. Thus the bankrupt becomes a clear man again; 
and, by the aſſiſtance of his allowance and his own induſtry, 


may become a uſeful member of the commonwealth : which is 
the rather to be expected, as he cannot be entitled to theſe be- 
nefits, but by the teſtimony of his creditors themſelves of his 
honeſt and ingenuous diſpoſition ; and unleſs his failures have 


been owing to misfortunes, rather than to miſconduct and ex- 
travagance. 


FoR no allowance or indemnity ſhall be given to a bankrupt, 
unleſs his certificate be ſigned and allowed, as before- mentioned; 


and alſo, if any creditor produces a fictitious debt, and the bank- 


rupt does not make diſcovery of it, but ſuffers the fair creditors 
to be impoſed upon, he loſes all title to theſe advantages, Nei- 
ther can he claim them, if he has given with any of his child- 
ren above 100/. for a marriage portion, unleſs he had at that 
time ſufficient left to pay all his debts ; or if he has loſt at any 
one time 51, or in the whole 1000, within a twelvemonth be- 
fore he became bankrupt, by any manner of gaming or wagering 
whatſoever ; or, within the ſame time, has loſt to the value of 
100/. by ſtockjobbing. Alſo, to prevent the too common prac- 
tice of frequent and fraudulent or careleſs breaking, a mark is 
ſet upon ſuch as have been once cleared by a commiſſion of bank- 


rupt, or have compounded with their creditors, or have been 
delivered by an act of inſolvency: which is an occaſional act, 
frequently paſſedꝰ by the legiſlature; whereby all perſons what- 


ſoever, who are either in too low a way of dealing to become 
bankrupts, or not being in a mercantile ſtate of life are not in- 


cluded within the laws of bankruptcy, are diſcharged from all 


ſuits and impriſonment, upon delivering up all their eſtate and 
effects to their creditors upon oath, at the ſeſſions or aſſiſes; in 
which caſe their perjury or fraud is uſually, as in caſe of bank- 
rupts, puniſhed with death. Perſons who have been once cleared 
by this, or either of the other methods, ( of compoſition with 


their creditors, or bankruptcy) and afterwards become bankrupts 


1 Stat, 32 Geo, II, c. 28, 1 Geo, III. c. 17. 5 Geo. III. c. 41. 9 Geo, III. c. 26. 
again, 
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again, unleſs they pay full fifteen ſhillings in the pound, are only 
thereby indemnified as to'the confinement of their bodies ; but 
any future eſtate they ſhall acquire remains liable to their credi- 


tors, excepting their neceſſary apparel, houſchold goods, and the 
tools and implements of their trades. 


Tus much for the proceedings on a commiſſion of bank- 
rupt, fo far as they affect the bankrupt himſelf perſonally. Let 


us next conſider, 


4. How ſuch proceedings affect or transfer the gate and 
property of the bankrupt. The method whereby a real eſtate, 
in lands, tenements, and hereditaments, may be transferred by 
0 was ſhewn under it's proper head, in a former chap- 
ter . At preſent therefore we are only to conſider the transfer 
of things Perſonal by this deen of law. 


By virtue of che ſtatutes before-mentioned all the perſonal 
eſtate and effects of the bankrupt are conſidered as veſted, by the 
act of bankruptcy, in the future aſſignees of his commiſſioners, 
whether they be goods in actual poſeffion, or debts, contracts, and 
other choſes in action; and the commiſſioners by their warrant 
may cauſe any houſe or tenement of the bankrupt to be broken 
open, in order to enter upon and ſeiſe the ſame. And, when 
the aſſignees are choſen or approved by the creditors, the com- 
miſfioners are to aſſign every thing over to them; and the pro- 
perty of every part of the eſtate is thereby as fully veſted in 
them, as it was in the bankrupt mul, and they have the ſame 
remedies to recover it*. 


Tus property veſted in the aſlignees is the whole that 15 
bankrupt had in himſelf, at the time he committed the firſt act 
of bankruptcy, or that has been veſted in him ſince, before his 
debts are ſatisfied or agreed for. Therefore it is uſually ſaid, that 
once a bankrupt, and always a bankrupt: by which is meant, 

' pag. 285. | * 12 Mod. 324. 

| that 
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that a plain direct act of bankruptcy once committed cannot be 
purged, or explained away, by any ſubſequent conduct, as a du- 
bious equivocal act may be-; but that, if a commiſſion is after- 
wards awarded, the commiſſion and the property of the aſſignees 

ſhall have a relation, or reference, back to the firſt and original 
act of bankruptcy*. Inſomuch that all tranſactions of the bank- 
rupt are from that time abſolutely null and void, either with re- 
gard to the alienation of his property, or the receipt of his debts 
from ſuch as are privy to his bankruptcy; for they are no longer 
his property, or his debts, but thoſe of the future aſſignees. And, 

if an execution be ſued out, but not ſerved and executed on the 
bankrupt's effects till after the act of bankruptcy, it is void as 
againſt the aſſignees. But the king is not bound * this fictitious 
relation, nor is within the ſtatutes of bankrupts“; for if, after 
the act of bankruptcy committed and before the aſſignment of 
his effects, an extent iſſues for the debt of the crown, the goods 
are bound thereby *. In France this doctrine of relation is car- 
ried to a very great length; for there every act of a merchant, 
for ten days precedent to the act of bankruptcy, is preſumed to 
be fraudulent, and is therefore void). But with us the law ftands 
upon a more reaſonable footing : for, as theſe acts of bankruptcy 
may ſometimes be ſecret to all but a few, and it would be pre- 

judicial to trade to carry this notion to it's utmoſt length, it is 
provided by ſtatute 19 Geo. II. c. 32. that no money paid by a 
bankrupt to a bona fide or real creditor, in a courſe of trade, even 
after an act of bankruptcy done, ſhall be liable to be refunded. 
Nor, by ſtatute 1 Jac, I. c, 15. ſhall any debtor of a bankrupt, 
that pays him his debt, without knowing of his bankruptcy, be 
liable to account for it again. The intention of this relative power 


being only to reach fraudulent tranſactions, and not to diſtreſs 
the fair trader. 


Tx HE aflignees may purſue any legal method of recovering this 
property ſo veſted in them, by their own authority; but cannot 


t Salk. 110. CR * Viner. Abr. t. creditor and bankr. 104. 
» 4 Burr. 32 Y Sp. L. b. 29. c. 16. 


* Atk. 262. | | commence 
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commence a ſuit in equity, nor compound any debts owing to the 
bankrupt, nor refer any matters to arbitration, without the con- 
ſent of the creditors, or the major part of them in value, at a 
meeting to be held 1 in Farne of notice in the gazette. 


WHEN «ith have got in all the effects m can reafbnitbly 
hope for, and reduced them to ready money, the affignees muſt, 
within twelve months after the commiſſion iflued, give one 'and 
twenty days notice to the creditors of a meeting for a dividend or 
_ diſtribution ; at which time they muſt produce their accounts, 
and verify them upon oath, if required. And then the commiſ- 
ſioners ſhall direct a dividend to be made, at ſo much in the 
pound, to all creditors: who have before proved, or ſhall then 
prove, their debts. This dividend muft be made equally, and in 
a ratable proportion, to all the creditors, according to the quan- 
7tity of their debts; no regard being had to the gna/zry of thens. 
Mortgages indeed, for which the creditor has a real ſecurity in 
his own hands, are entirely ſafe ; for the commiſſion of bank- 
rupt reaches only the equity of redemption *. 80 are alſo per- 
ſonal debts, where the creditor has a chattel in his hands, as a 
pledge or pawn for the payment, or has taken the debtor's lands 
or goods in execution. And, upon the equity of the ftatute 
8 Ann. c. 14. (which directs, that, upon all executions of goods 
being on any premiſes demiſed to a tenant, one year's rent and 
no more ſhall, if due, be paid to the landlord). it hath alſo been. 
held, that under a commiſſion of bankrupt, which is in the na- 
ture of a ſtatute-execution, the landlord ſhall be allowed his ar- 
rears of rent to the ſame amount, in preference to other eredi- 
tors, even though he hath neglected to diſtrein, while the goods 
remained on the premiſes ; which he is otherwiſe intitled to do. 
for his intire rent, be the quantum what it may *. But, otherwiſe, 
judgments and recognizances, (both which are.debts of record, 
and therefore at other times have a priority) and alſo bonds and 
obligations by deed or ſpecial inſtrument (which are called debts 
by ſpecialty, and are uſually the next in order) theſe are all put 

2 Finch. Rep. 466. 1 Atk. 103, 104. 
on 
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on a level with debts by mere ſimple contract, and all paid pari 
paſſu. Nay, ſo far is this matter carried, that, by the expreſs 
proviſion of the ſtatutes, debts not due at the time of the divi- 
dend made, as bonds or notes of hand payable at a future day, 
ſhall be paid equally with the reſt?, allowing a diſcount or draw- 
back in proportion. And inſurances, and obligations upon bot- 
tomry or reſpondentia, bona fide made by the bankrupt, though 
forfeited after the commiſſion is awarded, ſhall be looked upon in 
the ſame light as debts contracted before wy act of gar 4 


Wirnix N Woche after the commiſſion iſued;: a ſe- 
cond and final dividend ſhall be made, unleſs all the effects were 
exhauſted by the firſt. And if any ſurplus remains, after paying 
every creditor his full debt, it ſhall be reſtored to the bankrupt. 
This is a caſe which ſometimes happens to men in trade, who 
involuntarily, or at leaſt unwarily, commit acts of bankruptey, 
by abſconding and the like, while their effects are more than ſuf- 
ficient to pay their creditors. And, if any ſuſpicious or malevo- 
lent creditor will take the advantage of ſuch acts, and ſue out a 
commiſſion, the bankrupt has no remedy, but muſt quietly ſub- 
mit to the effects of his own imprudence; except that, upon ſa- 
tisfaction made to all the creditors, the commiſſion may be ſuper- 
' ſeded®. This caſe may alſo happen, when a knave is a of 
defrauding his creditors, and is compelled by a commiſſion to do 
them that juſtice, which otherwiſe he wanted to evade.” And 
therefore, though the uſual rule is, that all intereſt on debts car- 
rying intereſt ſhall ceaſe. from the time of iſſuing the commiſſion, 
yet, in caſe of a ſurplus left after payment of every debt, ſuch 


intereſt ſhall again revive, and be chargeable: on the bankrupt®, $1 
or his repreſentatives, 


d Lord Raym. 1549. . 244+ 8 
© 2 Ch, Caſ. 144. ; ' 
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HERE yet remain to be examined, in the preſent chap- 
ter, two other methods of acquiring perfonal eſtates, viz. 

by teſtament and adminiſtration. And theſe I propoſe to conſider 
in one and the ſame view; they being in their nature ſo con- 
nected and blended together, as makes it impoſſible to treat of 
them aun, wichout — y and repetition. An 

Xl, XII. In 15 purſuit thaw of this Joint ſubject, I mall, 
firſt, enquire into the original and antiquity of teſtaments and 
adminiſtrations; ſhall, ſecondly, ſhe who is capable of making 
a laſt will and teſtament; ſhall; thirdly, conſider the nature of 
a teſtament and it's incidents; ſhall, fourthly, ſhew what an exe- 
cutor and adminiſtrator are, and how they are to be appointed; 
and, laſtly, ſhall ſelect ſome few of the general heads of the, of- 
fice and duty of executors and adminiſtrators. 7 

oak a as to the original of teſtaments and nia ene 
We. have more than once obſerved, that, when property came to 
be veſted in individuals by the right of occupancy, it became ne- 
ceſſary for the peace of ſociety, that this occupancy ſhould be 
continued, not only in the preſent poſſeſſor, but in thoſe perſons 
to whom he ſhould think proper to transfer it; which introduced: g 

Vo. 5 6 Ooo the 
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the doctrine and practice of alienations, gifts, and contracts. 

But theſe precautions would be very ſhort and imperfect, if they 
were confined to the life only of the occupier; for then upon 
his death all his goods would again become common, and create 
an infinite variety of ſtrife and confuſion. The law of very many 
ſocieties has therefore given to- the proprietor a right of conti- 
nuing his property after his death, in ſuch perſons as he ſhall 
name; and, in defect of ſuch appointment or nomination, the 
law of every ſociety has directed the goods to be veſted in certain 
particular individuals, excluſive of all other perſons *. The for- 
mer method of acquiring perſonal property, according to the ex- 
preſs directions of the deceaſed, we call a te/fament : the latter, 
which is alſo according to the will of the deceaſed, not expreſſed 
indeed but preſumed by the law, we call in England an admi- 
niftration ; being the ſame which the civil lawyers term a ſuc- 
ceſſion ab inteſtato,, and which anſwers to the Aalen or inherit- 
ance of real eſtates. 0 


TESTAMENTS are of very high antiquity. We find them 
in uſe among the antient Hebrews; though 1 hardly think the 
example uſually given“, of Abraham's complaining * that, unleſs 
he had ſome children of his body, his ſteward Eliezer of Da- 
maſcus would be his heir, is quite concluſive to ſhew that he 
had made him ſo by vill. And indeed a learned writer © has ad- 
duced this very paſſage to prove, that in the patriarchal age, on. 
failure of children or kindred, the ſervants born under their 
maſter's roof ſucceeded to the WL Ap as heirs at law*. But, 
(to omit what Euſebius and others have related of Noah's teſta- 
ment, made in writing and witneſſed under his /ea/, whereby he 
diſpoſed of the whole worlds) I apprehend that a much more 
authentic inſtance of the early uſe of teſtaments may be found 
in the ſacred writings*, wherein Jacob bequeaths to hie ſon Jo- 


Puff. L. of N. * 4+ 0. 10. | e Taylor's elem. civ. law, 517. 
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ſeph a portion of his inheritance double to that of his brethren! 
Which will we find carried into execution many hundred years 
afterwards, when the poſterity of Joſeph were divided into two 
diſtin& tribes, thoſe of Ephraim and Manaſſeh, and had tws 
ſeveral inheritances aſſigned them; whereas the deſcendants of 
each of the other patriarchs formed only one ſingle tribe, and 
had only one lot of inheritance. Solon was the firſt legiſlator 
that introduced wills into Athens; but in many other parts of 
Greece they were totally idounteninced . 18 Rome they were 
unknown, till the laws of the twelve tables were compiled, which 
firſt gave the right of bequeathing': and, among the northern 
nations, particularly among the Germans *, teſtaments were not 
received into uſe. And this variety may ſerve to evince, that 
the right of making wills, and diſpoſing of property after death, 
is merely a creature of the civil ſtate“; which has permitted it 
in ſome countries, and denied it in others: and, even where it 
is permitted by law, it is ſubjected to different formalities and 
reſtrictions i in almoſt every nation under heaven“ 5 


Wir n us in England this power of bequeathing i is Seel 
wich the firſt rudiments of the law: for we have no traces or 
memorials of any time when it did not exiſt. Mention is made 
of inteſtacy, in the old law before the conqueſt, as being merely 
accidental; and the diſtribution of the inteſtate's eſtate, after 
payment of the lord's heriot, is then directed to go according to 
the eſtabliſhed law. Sive quis incuria, ſive morte repentina, fuerit 
« inteflatus mortuus, dominus tamen nullam rerum ſuarum partem 
e praeter eam quae Jure debetur hereoti nomine J Abi aſſumito. Verum , 

« poſſeſrones uxort, liberis, et cognatione proximis, Pro ſuo cuipue 
« jure, dj Hribuantur v.“ But we are not to imagine, that the 
power of bequeathing extended originally to all a man's perſonal 
eſtate. On the N Glanvil wil inform us“, that by the 
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common law, as it ſtood in the reign of Henry, the ſecond, a 
man's goods were to be divided into three equal parts; of which 
one went to his heirs or lineal deſcendants, another to his wife, 
and the third was at his own diſpoſal: or, if he died without a 
wife, he might then diſpoſe of one moiety, and the other went 
to his children; and ſo e converſo, .if he had no children, the 
wife was entitled to one.moiety, and he might bequeath the 
other : but, if he died without either wife or iſſue, the whole was 


at his own diſpoſal. The ſhares of the wife and children were 


called their reaſonable parts ; and the writ de rationabili parte bo- 
norum was given to recover itt. 


a Tas cn to * the 2 of the land at 1 time of nagna 
carta, which provides, that the king's debts ſhall firſt of all be 


levied, and then the reſidue of the goods ſhall go to the execu- 


tor to perform the will of the deceaſed : and, it nothing be owing 
to the crown, © omnia_catalla cedant defuncto; ſabvis uxori ip/ius 
« ef pueris ſuis rationabilibus partibus ſuts*.” In the reign of king 
Edward the third this right of the wife and children was ſtill 
held to be the. univerſal or common .law"; though frequently 
Picaded as the local cuſtom of Berks, Devon, and other coun- 
ties“: and ſir Henry Finch lays it down expreſily*, in the reign 
of Charles the firſt, to be the general law of the land. But this 
law is at preſent altered by imperceptible degrees, and the de- 
ceaſed may now by will bequeath the whole of his goods and 
chattels ; | n we cannot trace out when firſt this alteration 


"I 


2 Rds U 27 4. as Flet. 4 . 0 57. | marks, without iſſue had between them 


Be fey ©: and thereupon ſhe claimed the moiety. 
9 Hen. III. c. 18. Some exceptions were taken to the plead- 


v Awidow brought a an action of detinue 
againſt her huſband's executors, quod cum 
Per conſuetudinem tatius regni Angliae hactenus 
ufrtatam et approbatam, uxores debent et ſolent 

a tempore, &c, habere ſuam rationabilem par- 
tem bonorum maritorum ſuorum : ita videlicet, 
quod fi nullos kabuerint literos, tunc medieta- 
tem; et, fi Fabuerint, tunc lertiam partem, &c; 
and that her huſband died worth 200,000 


ings, and the fact of the huſband's dying 
without iſſue was denicd ; but the rule of 
law, as ſtated in the writ, ſeems to have 


been univerſally allowed. M. 30 Ew. 


HI. 25.) And a ſimilar caſe occurs in 
H. 17 Eqw. III. g. 2 

w Reg. Brev. 142. Co. Litt. 176. 
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began. Indeed fir Edward Coke!“ is of opiion; that this never 
was the general law, but only obtained in particular places by 

ſpecial cuſtom: and to eſtabliſſi that doctrine he relies on a paſ- 
ſage in Brafton, ''which/in- truth;\when compared with the con- 
text, makes directly againſt his opinion. For Btaton® lays down 
the doctrine of the reaſonable part to be the common law; but 

mentions that as a particular exception, which fir Edward Coke 
has haſtily cited for the general rule. And Glanvil, agna carta, 
Fleta, the year-books, Fitzherbert, and Finch, do all agree with 
Bracton, that this right to the pars rattonabilis was by the com- 
mon law: which alſo continues to this day to be the general 
law of our ſiſter kingdom of Scotland.. To which we may add, 
that, whatever may have been the cuſtom of later years in many 
parts of the kingdom, or however it was introduced i in deroga- 
tion of the old common law, the antient method continued in 
uſe in the province of Vork, the principality of Wales, and the 
city of London, till very modern times: when, in order to fa- 
vour the power of bequeathing, and to reduce the whole king- 
dom to the ſame ſtandard, three ſtatutes have been provided; | 
the one 4 & 5 W. & M. c. 2. explained by 2 & 3 Ann. c. 5. for 
the province of Vork; another 5&8 W. III. c. 38. for Wales 5 
and a third, 11 Geo. I. c. 18. for London: whereby i it is enacted, 
that perſons within thoſe diſtricts, and liable to thoſe cuſtoms, 
may (if they think proper) diſpoſe of all their perſonal eſtates 
by will; and the claims of the widow, children, and other re- 
lations, to the contrary, are totally barred. Thus is the old com- 
mon law now utterly aboliſhed throughout all the kingdom of 
England, and a man may deviſe the whole of his chattels as 
freely, as he formerly could his third part or moiety. In diſpo- 
fing of which, he was bound by the cuſtom of many places (as. 
was ſtated in a former chapter) to remember his lord and'the 
church, by leaving them his two beſt chattels, which was the 
original of heriots and mortuaries; and afterwards he was left 
at his own liberty, to bequeath the remainder as he Pee. 
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In caſe a perſon made no diſpoſition of ſuch of his ts as 
were teſtable, whether that were only part or the whole of them, 
he was, and is, ſaid to die inteſtate ; and in ſuch caſes it is ſaid, 
that by the old law the king was entitled to ſeiſe upon his goods; 
as.the parens patriæ, and general truſtee of the kingdom*. This 
prerogative the king continued to exerciſe for ſome time by his 
own miniſters of juſtice; and probably in the county court, where 
matters of all kinds were determined: and it was granted as a 
franchiſe to many lords of manors, and others, who have to this 
day a preſcriptive right to grant adminiſtration. to their inteſtate 
| tenants and ſuitors, in their own courts baron and other courts, 
or to haye their wills there proved, in caſe they made any diſpo- 
ſition*. Afterwards the crown, in favour of the church, inveſted 
the prelates. with this branch of the prerogative ; which was 
done, faith Perkins *, becauſe it was intended by the law, that 
ſpiritual. men are of better conſcience than laymen, and that they 
had more knowlege what things would conduce to the benefit of 
the ſoul of the deceaſed. The goods therefore of inteſtates were 
given to the ordinary by the crown ; and he might ſeiſe them, 
and keep them without waſting, and alſo might give, alien, or 
ſell them at his will, and diſpoſe of the money in pios uſus: and, if 
he did otherwiſe, he broke = confidence which the law repoſed in 
himf, So that properly the whole intereſt and power, which were 
granted to the ordinary, were only thoſe of being the king's almo 
ner within his dioceſe; in truſt to diſtribute the inteſtate's goods 
in charity to the poor, or in ſuch ſuperſtitious uſes as the miſtaken 
zeal of the times had denominated pious*. And, as he had thus 
the diſpoſition of inteſtates effects, the probate of wills of courſe 
followed: for it was thought juſt and natural, that the will of 
the _ ſhould be proved to the ſatisfaction of the prelate, 
whoſe right of diſtributing his chattels for the good of his ſoul 
was ecetra e ereby. | 


% leg. . 5 mga of Finch, Law. 173, 174. 
8 Ibid. 37. r s Plowd. 277. 
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Tux ok of che inteſtate jig chus veſted im che Gand 
upon the moſt ſolemn and conſcientious truſt, the reverend pre- 
lates were therefore not accountable to any, but to Goc and. 
themſelves, for their conduct b. But even in Fleta's time it was 
complainedi, quod ordinarii, huijuſimodi bona nomine etolgftue occu- 
e pantes,' nullam vel altem indebitam faciunt diſtributionem. And 
to what a length of iniquity this abuſe was carried, moſt evidently 
appears from a gloſs of pope Innocent IV*, written about the 
year 1250 3 wherein he lays it down for eſtabliſned canon law, 

that . in Britannia tertia pars bonorum decedentium ab inteflato in 
opus ecclgſiae et pauperum diſpenſanda eft.” Thus the popith clergy. 
took to themſelves! (under the name of the church and poor) : 
the whole reſidue of the deceaſed's eſtate, after the partes rativ- 
nabiles, or two thirds, of the wife and children were dedutted'; 
without paying even his lawful debts, or other charges thereon. 
For | which. reaſon it was enacted by the ſtatute of Weſtm. 2. 
that the ordinary ſhall be bound to pay the debts of the inteftate 
ſa far as his goods will extend, in the ſame manner that execu-- 
tors were bound in caſe the deceaſed had left à will: à uſe more 
truly pious, than any reguiem, or maſs for his ſdul!. This was 
the firſt check given to that exorbitant power, which the la- 
had entruſted with ordinaries. But, though they were now made 
liable to the creditors of the inteſtate for their juſt and awful. 
demands, yet the rgiduum, after payment of debts, remained. 
ſtill in their hands, to be applied to whatever purpoſes ca eä 
ſcience of the ordinary ſhould approve. The flagrant abuſes of 
which power occaſioned the legiſlature again to interpoſe, in or- 
der to prevent the ordinaries from keeping any longer the admi- A 
neten in their own hands, or tholgior wu immediate de- 
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pendents: : and therefore the ſtatute 31 Edw. III. c. 11. provides, 
that, in .caſe. of inteſtacy, - the ordinary ſhall depute the neateſt 
and moſt lawful friends of the deceaſed to adminiſter his goods; 
which adminiſtrators are put upon, the ſame footing, with regard 
to ſuits and to accounting, as executors appointed by will. This 
1s the original of adminiſtrators, as they at preſent ſtand ; who 
are only the officers of the ordinary, appointed by him in pur- 
ſuance of this ſtatute, which fingles out the next and moſt lawful 
friend of the inteſtate ; who is interpreted to be the next. of 
blood that is under no legal diſabilities. The ſtatute 21 Hen: VIII. 
8 enlarges a little more the power of the eccleſiaſtical judge; 
and permits him to grant adminiſtration either to the widow, or 
the next of kin, or to both of them, at his own diſcretion; and, 
where two or more perſons are in the ſame degree of kindred, 
gives the e his election to accept . he Rr 


"it PON. ths footing finds the general law of ps RU 
at this day. I ſhall, in the farther progreſs of this chapter, men- 
tion a few more particulars, with regard to who may, and who 
may not, be adminiſtrator ; and what he i is bound to do when 
he has taken this charge upon him : what has been hitherto re- 
marked only ſerving to ſhew/ the original and gradual progreſs of 
teſtaments and adminiſtrations ; in what manner the latter was 
firſt, of all veſted in the biſhops by the royal indulgence ;- and 
how it was afterwards, by authority of parliament, taken from 
them in effect, by obliging them to commit all their power-t to 
particular perſons nominated expreſſly by the law. e RY 
1 PROCEED now, I e , to enquire — may, « or may not 
make a teſtament; or what perſons are abſolutely obliged by law 
to die inteſtate. And this law' is entirely prohibitory; for, re- 
gularly, every perſon hath full power and liberty to make a will, 
that is not under ſome ſpecial prohibition by law or cuſtom: 
which prohibitions are principally 1 85 three accounts; for want 
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of ſufficient diſcretion ; for want of ſufficient liberty and free 
will; ; and on account of their criminal conduct. 


1. IX che firſt ſpecies are to be reckoned infants, under the: age 
of fourteen if males, and twelve if females; which is the rule of 


the civil law?. For, though ſome of our common lawyers have 


held that an infant of any age (even four years old) might make 
a teſtament , and others have denied that under eighteen he is 


capable" , yet as the eccleſiaſtical court is the judge of every teſ- 


tator's capacity, this caſe muſt be governed by the rules of the 
eccleſiaſtical law. So that no objection can be admitted to the 
will of an infant of fourteen, merely for want of age: but, if the 
teſtator was not of ſufficient diſcretion, whether at the age of four- 
teen or four and twenty, that will overthrow his teſtament. Mad- 
men, or otherwiſe non compotes, idiots or natural fools, perſons 
grown childiſh by reaſon of old age or diſtemper, ſuch as have 
their ſenſes beſotted with drunkenneſs,---all theſe are incapable, 
by reaſon of mental diſability, to make any will ſo long as ſuch 
diſability laſts. To this claſs alſo may be referred ſuch perſons as 
are born deaf, blind, and dumb; who, as they have always wanted 
the common inlets of underſtanding, are incapable of having 
animum eandi, and their teſtaments are therefore void. 
2. SUCH perſons, as are inteſtable for want of liberty « or free- 
dom of will, are by the civil law of various kinds ; as priſoners, 
captives, and the like. But the law of England does not make 


ſuch perſons abſolutely inteſtable ; but only leaves it to the diſ- 


cretion of the court to judge, upon the conſideration of the par- 
ticular circumſtances of dureſs, whether or no ſuch perſons could 
be ſuppoſed to have liberum animum teſtandi. And, with regard 
to feme- coverts, our laws differ ſtill more materially from the 


civil. Among the Romans there was no diſtinction; a married wo- 


man was as capable of bequeathing as a feme- ſole . But with us 
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a married woman is not only utterly incapable of deviſing /ands, 
being excepted out of the ſtatute of wills, 34 & 35 Hen. VIII. c. 5, 
but alſo ſhe is incapable of making a teſtament of chatteli, with- 
out the licence of her huſband. For all her perſonal chattels are 
abſolutely his own; and be may diſpoſe of her chattels real, or 
ſhall have them to himſelf if he ſurvives her: it would be there- 
fore extremely inconſiſtent, to give her a power of defeating that 
proviſion of the law, by bequeathing thoſe chattels to another“. 
Yet by her huſband's licence ſhe may make a teſtament“; and 
the huſband, upon marriage, frequently covenants with her friends 
to allow her that licence : but ſuch licence is more properly his 
aſlent ; for, unleſs it be given to the particular will in queſtion, 
it will not be a complete teſtament, even though the huſband 
beforehand hath given her permiſſion to make a will“. Yet it 
ſhall be ſufficient to repel the huſband from his general right of 
adminiſtring his wife's effects; and adminiſtration ſhall be granted 
to her appointee, with ſuch teſtamentary paper annexed*. So that 
in reality the woman makes no will at all, but only ſomething like 
a will”; operating in the nature of an appointment, the execu- 
tion of which the huſband by his bond, agreement, or covenant, 
is. bound to allow. A diſtinction fimilar to which, we meet with 
in the civil law. For, though a fon who was in poteftate parentrs 
could not by any means make a formal and legal teſtament, even 

though his father permitted it*, yet he might, with the like per- 
maiflon of his father, make what was called a donatro mortis caufa *.. 
The queen conſort is an exception to this general rule, for ſhe 
may difpoſe of her chattels by will, without the conſent of her 
lord: and any feme-eavert may make her will of goods, which 
are in her poſſeſſion in auter droit, as executrix or adminiſtratrix ; 
for theſe can never be the property of the huſband ©: and, if ſhe 
has any pinmoney or ſeparate maintenance, it is ſaid ſhe may diſ- 
poſe. of her e thereout by teſtament, without the control of 


„4 Rep. 51. v oro. Car. 376. 1 Mod. 211. 
» Dr & St. d. 1. c. 7. * Ff. 38. 1.6. | th 
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her huſband 7. But, if a feme- ſole makes her will, and afterwards 


marries, ſuch ſubſequent marriage is — revocation! in 
__ ang — vacates the * | 
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their criminal conduct, are in the firſt place all traitors and felons;: 
from the time of conviction; for then their goods and chattels 
are no longer at their own diſpoſal, but forfeited to the king. 
Neither can a fe/o de ſe make a will of goods and chattels, for 
they are forfeited by the act and manner of his death; but he 
may make a deviſe of his lands, for they are not ſubjected ts any 
forfeiture, Outlaws alſo, though it be but for debt, are inca-: 
pable of making a will, ſo long as the outlawry ſubſiſts, for their 
goods and chattels are forfeited during that time . As for per- 
ſons guilty of other crimes, ſhort of felony, who are by the civil 
law precluded from making teſtaments, (as uſurers, libellers, and 
others of a worſe ſtamp) at the common law their teſtaments may 
be good®. And in general the rule is, and has been ſo at leaſt ever 
ſince Glanvil's time, quod libera fit cujuſcunque ultima VoluniFas. 


Ly T us next, thirdly, conſider what this laſt weil nd "al 
ment is, which almoſt every one is thus at liberty to make; or 
the nature and incidents of a teſtament. Teſtaments both Juſ- 
tinian i and fir Edward Coke agree to be ſo called, becauſe they 
are teftatio mentis: an etymon, which ſeems to ſavour too much 
of the conceit ; it being plainly a ſubſtantive derived from the 
verb zeftari, in like manner as juramentum, incrementum, and 
others, from other verbs. The definition of the old Roman 
lawyers is much better than their etymology ; . voluntatis nof= 
e trae juſta ſententia de eo, quod quis poſt mortem ſuam fieri velit* # . 
which may be thus rendered into Engliſh, “the legal declara- 
tion of a man's intentions, which he wills to be performed af- 


4 Prec. Chan. 44. F247: tag. 
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« ter his death.” It is called ſententia to denote the circumſpec- 
tion and prudence with which it is ſuppoſed to be made: it is 
voluntatis noſtrae ſententia, becauſe it's efficacy depends on it's 
declaring the teſtator's intention, whence in England it is em- 
phatically ſtiled his wil: it is juſta ſententia; that is, drawn, 
atteſted, and publiſhed with all due ſolemnities and forms of law: 
it is de eo, quod quis poſt mortem ſuam fieri velit, becauſe a teſta- 
ment 1s of no force till after the death of the teſtator. 


THESE teſtaments are divided into two ſorts ; written, and 
verbal or nuncupative; of which the former is committed to wri- 
ting, the latter depends merely upon oral evidence, being decla- 
red by the teſtator in extremis before a ſufficient number of wit- 
neſſes, and afterwards reduced to writing. A cadicil, codicillus, a 
little book or writing, is a ſupplement to a will; or an addition 
made by the teſtator, and annexed to, and to be taken as part of, 
a teſtament: being for it's explanation, or alteration, or to make 
ſome addition to, or elſe ſome ſubtraction from, the former diſ- 


poſitions of the teſtator v. This may alſo be either written or 
N "Fo 


Bur, as nuncupative wills and codicils, (which were formerly 
more in uſe than at preſent, when the art of writing is become 
more univerſal) are liable to great impoſitions, and may occaſion 
many perjuries, the ſtatute of frauds, 29 Car. II. c. 3. enacts ; 
1. That no written will ſhall be revoked or altered by a ſubſe- 
quent nuncupative one, except the ſame be in the lifetime of the 
teſtator reduced to writing, and read over to him, and approved; 

and unleſs the ſame be proved to have been ſo done by the oaths 

of three witneſſes at the leaſt ; who, by ſtatute 4 & 5 Ann. c. 16. 
muſt be ſuch as are admiffible upon trials at common law. 2. That 
no nuncupative will ſhall in any wiſe be good, where the eſtate 
bequeathed exceeds 30/7; unleſs proved by three ſuch witneſſes, 
preſent at the making thereof (the Roman law requiring ſeven ®) 
and unleſs they or ſome of them were ſpecially required to bear 
„ Godclph. p. 1. c. 1. . 3. n Inft. 2. 10. 14. 
| witneſs 
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witneſs thereto by the teſtator himſelf; and unleſs it was made 
in his laſt ſickneſs, in his own habitation or dwelling-houſe, or 
where he had been previouſly reſident ten days at the leaſt, ex- 
cept he be ſurprized with ſickneſs on a journey, or from home, 
and dies without returning to his dwelling. 43. That no nuncu- 
pative will ſhall be proved by the witneſſes after fix months from 
the making, unleſs it were put in writing within fix days. Nor 
ſhall it be proved till fourteen days after the death of the teſta- 
tor, nor till proceſs hath firſt iſſued to call in the widow, or next 
of kin, to conteſt it if they think proper. Thus has the legiſlature 
provided againſt any frauds in ſetting up nuncupative wills, by fo 
numerous a train of requiſites, that the thing itſelf is fallen into 
diſuſe ; and hardly ever heard of, but in the only inſtance where 
_ favour ought to be ſhewn to it, when the teſtator is ſurprized 
by ſudden and violent ſickneſs. The teſtamentary words muſt be 
ſpoken with an intent to bequeath, not any looſe idle diſcourſe in 
his illneſs; for he muſt require the by-ſtanders to bear witneſs of 
ſuch his intention: the will muſt be made at home, or among 
his family or friends, unleſs by unavoidable accident; to prevent 
impoſitions from ſtrangers : it muſt be in his /a/t ſickneſs; for, 
if he recovers, he may alter his diſpoſitions, and has time to make 
a written will: it muſt not be proved at too long a diſtance from 
the teſtator's death, leſt the words ſhould eſcape the memory of the 
witneſſes ; nor yet too haſtily and without notice, leſt the family 
of the teſtator ſhould be put to inconvenience, or ſurprized. 
As to written wills, they need not any witneſs of their pub- 
lication. I ſpeak not here of deviſes of lands, which are entirely 
another thing, a conveyance by ſtatute, unknown to the feodal 
or common law, and not under the ſame juriſdiction as perſonal 
teſtaments. But a teſtament of chattels, written in the teſtator's 
own hand, though it has neither his name nor ſeal to it, nor wit- 
neſſes preſent at it's publication, is good ; provided ſufficient 
; proof can be had that it is his hand-writing*. And though writ- 
ten in another man's hand, and never ſigned by the teſtator, yet 


* Godolph. p. 1. c. 21. Gilb. Rep. 269. a it 
— 


302 The RIGHTS Boox II. 


if proved to be according to his inſtructions and approved by 
him, it hath been held a good teſtament of the perſonal eſtate ?. 
Vet it is the ſafer, and more prudent way, and leaves leſs in the 
breaſt of the eccleſiaſtical judge, if it be ſigned or ſealed by the 
teſtator, and publiſhed in the preſence of witneſſes : which laſt 
was always required in the time of Bratton; or, rather, he i in 
this reſpect has implicitly copied the rule of the civil law, 


No teſtament is of any effect till after the death of the teſ- 
tator. Nam omne teſtamentum morte conſummatum eſt ; et voluntas 
« teftatoris eſt ambulatoria uſque ad mortem. And therefore, if 
there be many teſtaments, the laſt overthrows all the former*: but 


the republication of a former will revokes one of a later date, 
and eſtabliſhes the firſt again *. 


HENCE it follows, that teſtaments may be avoided three 
ways: 1. If made by a perſon labouring under any of the in- 
capacities before- mentioned: 2. By making another teſtament 
of a later date: and, 3. By cancelling or revoking it. For, though 
I make a laſt will and teſtament irrevocable in the ſtrongeſt words, 
yet J am at liberty to revoke it: becauſe my own act or words 
cannot alter the diſpoſition of law, ſo as to make that irrevocable, 
which is in it's own nature revocable*. For this, ſaith lord Ba- 
con, would be for a man to deprive himſelf of that, which of 
all other things is moſt incident to human condition; and that 
is, alteration or repentance. It hath alſo been held, that, with- 
out an expreſs revocation, if a man, who hath made his will, 
afterwards marries and hath a child, this is a preſumptive or 
implied revocation of his former will, which he made in his 
ſtate of celibacy*. The Romans were alſo wont to ſet aſide teſ- 
taments as being zofficro/a, deficient in natural duty, if they 
diſinherited or n, * by (without aſſigning a true and 
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ſufficient reaſon ) any of the children of the teſtator*. But 
if the child had any legacy, though ever ſo ſmall, it was a 
proof that the teſtator had not loſt his memory or his reaſon, 
which otherwiſe the law preſumed ; but was then ſuppoſed to 
have acted thus for ſome ſubſtantial cauſe : and in ſuch caſe no 
querela inofficiofs teſtamenti was allowed. Hence probably has ariſen 
that groundleſs vulgar error, of the neceſſity of leaving the heir 
a ſhilling or ſome other expreſs legacy, in order to diſinherit him 
effectually: whereas the law of England makes no ſuch wild 
ſuppoſitions of forgetfulneſs or inſanity ; and therefore, though 
the heir of next of kin be totally omitted, it admits no o quercla 
* to ſet aſide ſuch a teſtament. 


Vr are next to conſider, fourthly, what is an executor, and 
what is an adminiſtrator; and how they are both to be appointed. 


An executor is he to whom another man commits by will the 
execution of that his laſt will and teſtament. And all perſons 
are capable of being executors, that are capable of making wills, 
and many others beſides ; as feme-coverts, and infants : nay, 
even infants unborn, or in ventre fa mere, may be made execu- 
tors. But no infant can act as ſuch till the age of ſeventeen 
years; till which time adminiſtration muſt be granted to ſome 
other, durante minore aetateb. In like manner as it may be grant- 
ed durante abſentia, or pendente lite; when the executor is out of 
the realm, or when a ſuit is commenced in the eccleſiaſtical 
court touching the validity of the will“. This appointment of 

an executor is eſſential to the making of a will: and it may be 
performed either by expreſs words, or ſuch as ſtrongly imply the 
ſame. But if the teſtator makes his will, without naming any. 
executors, or if he names incapable perſons, or if the executors 
named refuſe to act; in any of theſe caſes, the ordinary muſt 


v See book I. ch. 16. © 1 Lutw. 342. 
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grant adminiſtration cum teflamento annexo* to ſome other perſon; 
and then the duty. of the adminiſtrator, as alſo when he i is con- 
ſtituted only durante minore aetate, Gc, of another, is very little 
different from that of an executor, And this was law ſo early as 
the reign of Henry II, when Glanvil * informs us, that Ze/ta-- 
e ments; executores eſſe debent ii, quos teſtator ad hoc elegerit, et cu- 
ram ipſe commiſerit : fi vero teftator nullos ad hoc nominaverit, 
"2 Pelſunt propingut et fα e, ipſius dęfuncti ad id . fe 


e jngerere. 


Bur if the deceaſed died wholly inteſtate, without mak ing 
either will or executors, then general letters of adminiſtration + 
muſt be granted by the ordinary to ſuch adminiſtrator as the ſta- 
tutes of Edward the third, and Henry the eighth, before-men- 
tioned, direct. In conſequence of which we may obſerve; 1. That 
the ordinary is compellable to grant adminiſtration of the goods 
and chattels of the wife, to the huſband, or his repreſentatives®: 
and, of the huſband's effects, to the widow, or next of kin; 
but he may grant it to either, or both, at his diſcretion . 2. That, 
among the kindred, thoſe are to be preferred that are the neareſt 
in degree to the inteſtate; but, of perſons 3 in equal degree, the- 
ordinary may take which he pleaſes k. 3. That this nearngſi or 
propinquity of degree ſhall be reckoned: according to the com- 
putation of the civilians'; and not of the canoniſts, which the 
law of England adopts in the deſcent of real eſtates”: becauſe” 
in the civil computation the inteſtate himſelf is the rerminus, a 
quo the ſeveral degrees are numbered; and not the common an- 
ceſtor, according to the rule of the canoniſts. And therefore in 
the firſt place the children, or (on failure of children) the pa- 
rents of the deceaſed, are entitled to the adminiſtration: both 
which are indeed in the firſt degree; but with us the children 


f 1 Roll. Abr. 907. Comb. 20. * Stat. 28 Hen. VIII. c. 5. See pag. 496. 
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are allowed the preference . Then follow brothers r, grand- 80 
fathers, uncles or nephews“, (and the females of each Gate 5 re- 
ſpectively) and laſtly couſins. 4. The half blood is admitted to 
the adminiſtration as well as the whole: for they are of the 
kindred of the inteſtate, and only excluded from inheritances of 
land upon feodal reaſons. Therefore the brother of the half 
blood ſhall exclude the uncle of the whole blood“: and the or- 
dinary may grant adminiſtration to the ſiſter of the half, or the 
brother of the whole blood, at his own diſcretion *. 5. If none 
of the kindred will take out adminiſtration, a creditor may, by 
cuſtom, do-it*. 6. If the executor refuſes, or dies inteſtate, the 
adminiſtration may be granted to the reſiduary legatee, in exclu- 
ſion of the next of kin”. And, laſtly, the ordinary may, in de- 
fect of all theſe, commit adminiſtration (as he might have done 
before the ſtatute Edw. III.) to ſuch diſcreet perſon as he ap- 
proves of: or may grant him letters ad colligendum bona defuncti, 
which neither make him executor nor adminiſtrator ; his on]; 
buſineſs being to keep the goods in his ſafe cuſtody?, and to do 
other acts for the benefit of ſuch as are entitled to the property of 
the deceaſed *. - If a baſtard, who has no kindred, being nulliur 
filius, or any one elſe that has no kindred, dies inteſtate and with- 
out wife or child, it hath formerly been held * that the ordinary 
e ſeiſe his would ind ou a theek in ir 9” Vr. But che 
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tenth century, that the point ſhould be de- u Salk. 38. 
cided by combat. Accordingly, an equal 1 Sid. 281. 
number of champions being choſen on both * Plowd, 278, 
ſides, thoſe of the children obtained the #7 Went. ch. 14. 
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their favour, that the iſſue of a perſon de- alk. 37, 
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uſual courſe now is for ſome one to procure letters patent, or 
other authority, from the king; and then the ordinary of courſe 
n eien 1 wha ee of the crown * — 


T HE FN r in 4 an | Exacutor by the will, of the 1 
ſed, may be continued and kept alive by the will of the ſame ex- 
ecutor : ſo that the executor of A's executor is to all intents and 
purpoſes the executor and repreſentative of A himſelf; but the 
executor of A's adminiſtrator, or the adminiſtrator of A $ eXecu- 
tor, is not the repreſentative of A*. For the power of an exe- 
cutor is founded upon the ſpecial confidence and actual appoint- 
ment of the deceaſed; and ſuch. executor is therefore allowed to 
tranſmit that power to another, in whom. he has equal confidence: 
but the adminiſtrator of A is merely the officer of the ordinary, 
preſcribed, to him by act of parliament, in whom the deceaſed 
has repoſed no. truſt at all; and therefore, on the death of that 
officer, it reſults back to the ordinary to;appoint another. And, 
with regard to the adminiſtrator of A's executor, he has clearly 
no privity or relation. to A; being only, commiſſioned: to admi- 
niſter the effects of the inteſtate executor, and not of the origi- 
nal teſtator. Wherefore, in both theſe caſes, and whenever the 
courſe of repreſentation from executor to executor is interrupted 
by any one adminiſtration, it is. neceſſary for the ordinary to 
commit adminiſtration afreſh, of the goods of the deceaſed not 
adminiſtered by the former executor. or adminiſtrator. | And this 
adminiſtrator, de benis non, is the only legal repreſentative of the 
deceaſed in matters of perſonal property*. But, he may, as well 
as an original adminiſtrator, have only a limited or ſpecial admi- 
niſtration committed to his care, viz. of certain ſpecific effects, 
ſuch as a term of years and the like; the reſt being committed 
to others *. | 
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H AVING think ow . is, and lik may be, an execu- 
tor or adminiſtrator, I proceed now, f/?hly and laſtly; to enquire 
into ſome few of the principal points of their office and duty. 
Theſe in general are very much the ſame in both executors and 
adminiſtrators ; excepting, firſt, that the executor is bound to 
perform a will, which an adminiſtrator is not, unleſs where a 
teſtament is annexed to his adminiſtration, and then he differs 
till leſs from an executor: and, ſecondly, that an executbr may 
do many acts before he proves the wills, but an adminiſtrator 
may do nothing till letters of adminiſtration are iſſued; for the 
former derives his power from the will and not from the probate®, 
the latter owes his entirely to the appointment of the ordinary. 
If a ſtranger takes upon him to act as executor, without any juſt 
authority (as by intermeddling with the goods of the deceaſed, 
and many other tranſactions &) hei is called in law an executor of 

his own wrong, de ſan tort, and is liable to all the trouble of an 
executorſhip, without any of the profits or advantages: but 
merely doing acts of neceſſity or humanity, as locking up the 
goods, or burying the corpſe of the deceaſed, will not amount 
to ſuch an int ting, as will charge a man as executor of his 
on wrong”. guch a one cannot bring an action himſelf in right 
of the deceaſed , but actions maybe brought againſt him. And, in 
all actions by creditors: 4gainft ſuch am officious intruder, he ſliall 
be named an executor, generally“ for the moſt obvious con- 
cluſion, which ſtrangers can form from his conduct, is that he 
hath 4 will of the deceaſed, wherein he is named executor, but 
hath not yet taken probate thereof. He is chargeable with the 
debts of the deceaſed, ſo far as aſſets cone to his hands“: and, 
as againſt creditors in general, ſhall be allowed all payments made 
to any other creditor in the ſame or a ſuperior degree 1, himſelf 


ol Wow: i 3. 1 4 | = Bro. Abr. t. adniniftrater. 8 8. 
» Comyns. 151. | „ Rep. 31. 

| 5 Rep. 33, 34. „ 12 Mod. 471. 

* Wentw. ch. 14. Stat. 43 Eliz. c. 8. Dyer. 166. 

I Dyer. 166. 171 Chan, Caſ. 33. 
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only excepted*. And though, as againſt the rightful executor or 
admitiiſtrator, he cannot plead ſuch payment, yet it ſhall be: al- 
lowed him in mitigation of damages; unleſs: perhaps uponin 
deficiency of aſſets, whereby the rightful executor may be pre- 
vented from ſatisfying his own debt*. But let us now fee what 
are hoy «ares? and duty 15 a War executor or m | 
| W 
x, Hz muſt . the deceaſed in a manner bis to —_ eſtate 
which he leaves behind him. Neceſſary funeral expenſes are al- 
lowed, previous to all other debts and charges; but if the exe- 
cutor or adminiſtrator be extravagant, it is a ſpecies of © devaſta- 
tion or waſte of the ſubſtance of the deceaſed,” and ſhall only be 
8 to himſelf, anda not to — inn or a, e, _—_ 
ET: 3.93 THO | 1 | FOE hols: 
2. TA E extuntor; or. he NTP ING FRED minore ws: 
or durante abſentia, or cum teſtamento annexo, muſt proue the. 
will of the deceaſed : which is done either in common form; which 
is only upon his own oath before the ordinary, or his ſurrogate; 
or per teſtes, in more ſolemn form of law, in caſe the validity of 
the will be diſputed“. When the will is ſo proved, the original 
muſt be depoſited in the regiſtry of the ordinary ; and a copy 
thereof in'parchment' is made out under the ſeal of the ordinary, 
and delivered to the executor or adminiſtrator,” together with a 
certificate of it's having been proved before him: all vvhich to- 
gether is uſually ſtiled the probate. In defect of any will, the 
perſon entitled to be adminiſtrator muſt alſo at this period take 
out letters of adminiſtration under the ſeal of the ordinary; 3 
whereby an executorial power to collect and adminiſter, that is, 
diſpoſe of the goods of the deceaſed, is veſted in him: and he 
muſt, by ſtatute 22 & 23 Car. II. c. 10. enter into a bond with 
ſureties, faithfully to execute his truſt. If all the goods of the 
_ deceaſed lie within the ſame. Juriſdiction, a probate before the 


” 5 Rep. 30. Moor. 527. alk. 196. Godolph. p. 2. — 5 9. 2. 
" 13 Mod. 4415 471, fn » Godolph. p. I. c. a 4. 
i Wentw. ch. 14. | | 
i ordinary, 
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ordinary, or an adminiſtration granted by him, are the only pro- 
per ones: but if the deceaſed had hena notabilin, or chattels to 
the value of a hundred ſbillings; in two diſtinct dioceſes or juriſ- 
dictions, then the will muſt be proved, or adminiſtration taken 
out; before the metropolitan of the province, by way of ſpecial 


pPrerogative?; whence the court where the validity of ſuch wills 


is tried, and the office where they are regiſtered, are called the 
prerogative court, and the prerogative office, of the provinces of 
Canterbury and York. Lyndewode, who flouriſhed in the be- 
ginning of the fifteenth century, and was official to arch-biſhop 


Chichele, interprets theſe: hundred ſhillings to ſignify ſolidas le- 


galer; of which he tells us ſeventy two amounted to a pound of 


gold, which in his time was valued at fifty nobles or 164. 135. 4d. 
He therefore computes? that the hundred ſhillings, which conſti- 


tuted bona notabilia, were then equal in current money to 27 /. 


35. od. This will account for what is ſaid in our antient 


books, that bona notabilia in the dioceſe of London“, and indeed 
every where elſe*, were of the value of ten pounds by compo/ition : 


for, if we purſue the calculations of Lyndewodeo'te their full ex- 
tent, and conſider that a pound of gold is now almoſt equal in value 


to an hundred and fifty nobles, we ſhall extend the preſent amount 


of bona notabiha to nearly 704. But the makers of the canons of 


1603 underſtood this antient rule to be meant of the ſhillings 
current in the reign of James I, and have therefore direQed* that 
ſfve pounds ſhall for the future be the ſtandard of bona: notabilis, 
ſd as to make the probate fall within the archiepiſcopal prero- 


gative. Which prerogative (properly underſtood) is grounded 


upon this reaſonable foundation: that, as the biſhops were 
themſelves originally the adminiſtrators to all inteſtates in their 
on dioceſe, and as the preſent adminiſtrators are in effect no 


other than their officers or ſubſtitutes, it was impoſſible for 
the biſhops, or thoſe who acted under them, to collect any 


goods of the deceaſed, other than ſuch as lay within their own 


* 4 Ini. 335. : 5 4 Inſt. 335. Godolph. p. 2. e. 27. 
Y Provinc.l. 3. t. 13. c. item. v. centum. S Plowd. 281. r 
c. atutum. 9. luicis. o can. 92. 
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dioceſes, beyond which their epiſcopal authority extends: not. 

But it would be extremely troubleſome, if as many adminiſtra- 

tions were to be granted, as there are dioceſes within which the 

deceaſed had bona notabilia; beſides the uncertainty which credi- 
tors and legatees would be at, in caſe different adminiſtrators were 
appointed, to aſcertain the fund out of which their demands are 
to be paid. A prerogative is therefore very prudently veſted in 
the metropolitan of each province, to make in ſuch caſes one ad- 
_ miniſtration ſerve for all. This accounts very ſatisfactorily for the 

reaſon of taking out adminiſtration to inteſtates, that have large- 
and diffuſive property, in the prerogative court: and the probate 
of wills naturally follows, as was before obſerved, the power of 
granting adminiftrations; in order to ſatisfy the ordinary that 
the deceaſed has, in a legal manner, by appointing his own exe 
cutor, excluded him and his officers from the pre of — ; 
Ms ee the 2 | N 
3. T1 HE executor or adminiſtrator i is to make an mme af 
all the goods and chattels, whether in poſſeſſion, or action, of 
the deceaſed; which he is to deliver in to the I 1 
ants; if wanne Henni dannen. e ä 


ts H E is to collett all the 85. 108 ana lo? Pr 3 
and to that end he has very large powers and intereſts conferred 
on him by law ; being the repreſentative of the deceaſedè, and 
having the ſame property in his goods as the principal had when 
living, and the fame remedies to recover them. And, if there 
be two or more executors, a ſale or releaſe by one of them fhall 
be good anten the reſt*; but in caſe of adminiſtrators it is 
otherwiſe f. Whatever is fo recovered, that is of a ſaleable nature 
and may be converted into ready money, is called afets in the 

hands of the executor or adminifſtrator* ; that is, ſufficient or 

enough (from the French 4% ) to make him chargeable to a 
creditor or legatee, ſo far as ſuch goods and chattels extend. 

© Stat. 21 Hen. VIII. C. 5. | f 1 Atk. 460. 

4 Co, Litt. 209. CE” 8 See pag. 244. 46488 

© Dyer. 23. What- 


Whatever aſſets ſo come to his 8 he may convert into ready 
money, to anſwer the demands that may be made e him: 
Which are the next 1 to be eee 4 n Wann 

5. T HE executor. or Wi ur mu 255 ab 7 of abe 
deceaſed. In payment of debts he muſt obſerve the rules oſ pri- 
ority; otherwiſe, on deficiency of aſſets, if he pays thoſe of a 
lower degree firſt, he muſt ber thoſe of a higher out of his 
own eſtate. And, firſt, he may pay all funeral charges, and the 
expenſe of proving the will, and the like. Secondly, debts due 
to the king on record or ſpecialty *. Thirdly, ſuch debts as are 
by particular ſtatutes to be preferred to all others ; as the forfei- 
tures. for not burying in woollen ', money due on poors rates &, 
far letters to the poſt-office ', and ſome others. Fourthly, debts 
of record; as judgments (docketted according to the ſtatute 


4&5 W. & M. c. 20.) ſtatutes, and recognizances n. Fifthly, 


debts due on ſpecial contracts; as for rent, (for whiah the 
leſſor has often a better remedy in his own hands, by diſtrain- 
ing) or upon bonds, covenants, and the like, under ſeal, 
Laſtly, debts on ſimple contracts, viz. upon notes unſealed, 
and verbal promiſes. Among theſe fimple contracts, ſervants 
wages are by ſome? with reaſon preferred to any other: and ſo 
ſtood the antient law, according to Bracton ?. and Fleta, who 
reckon, among the firſt debts to be paid, ſervitia ſervientinm: et 
flipendia Jamulorum. Among debts of equal degree, the executor 
or adminiſtrator is allowed to pay himſelf firſt; by retaining in 
his hands ſa much as his debt amounts to”. But an executor of 
his own wrong is not allowed to retain: for that would tend to 
encourage creditors to ſtrive who ſhould firſt take poſſeſſion of the 


goods. of the deceaſed; and would beſides be taking advantage of 


their o.w-n Wrong, which is contrary to the rule of law*. If a 


1 And: 19. 555 3. C2 000 6 fer ei Abe. yr 
i Stat, 30 Car. II. c. 3. 1035414 enn. {it 
Stat. 17 Geo, II. c. 38. its Th Bebe 7 J 10. 
Stat. 9 Ann. c. 10. 10 Mod. 496. 
„4 Rep. 60. Cro. Car. 363. * 5 Rep. 30. 


® Wentw, ch. 12. 
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creditor conſtitutes his debtor his executor, this is a releaſe or 
diſcharge of the debt, whether the executor acts or no* ; provi- 
ded there be aſſets ſufficient to pay the teſtator's debts: for, though 
this diſcharge of the debt ſhall take place of all legacies, yet it 
were unfair to defraud the teſtator's creditors of their juſt debts 
by a releaſe which is abſolutely voluntary®*. Alſo, if no ſuit is 

commenced againſt him, the executor may pay any one creditor 
in equal degree his whole debt, though he has nothing left for 
the reſt : for, without a ſuit commenced, the executor has no 
legal notice of the debt“. 


6. WHEN the debts are all diſcharged, the legacies claim the 
next regard; which are to be paid by the executor ſo far as his 


aſſets will extend: but he may not give himſelf the preference 
herein, as in the caſe of debts'“. 


A LEGACY is a bequeſt, or gift, of goods and chattels by 
teſtament ; and the perſon to whom it is given is ſtiled the le- 
gatee : which every perſon is capable of being, unleſs particu- 
larly diſabled by the common law or ſtatutes, as traitors, papiſts, 
and ſome others. This bequeſt transfers an. inchoate property to 
the legatee; but the legacy is not perfect without the aſſent of 
the executor : for if I have a general or pecuntary legacy. of 100/, 
or a ſpecific one of a piece of plate, I cannot in either caſe take 
it without the conſent of the executor?. For in him all the 
chattels are veſted; and it is his buſineſs firſt of all to ſee whether 
there is a ſufficient fund left to pay the debts of the teſtator: the 
rule of equity being, that a man mult be juſt, before he is per- 
mitted to be generous; or, as Bracton expreſſes the ſenſe of our 
antient law *, ** de bonts defuntt primo deducenda ſunt ea quae ſunt 
% neceſſitatis, et poſtea quae ſunt utilitatis, et ultimo quae ſunt vo- 
&« Juntatis.” And in caſe of a deficiency of aſſets, all the general 
legacies muſt abate proportionably, in order to pay the debts ; 


t Plowd. 184. Salk. 299, _ x 2Vern. 4346. 2. Was. 25. 
* Salk, 303. 1 Roll. Abr. 921. Co. Litt. 111. Aleyn. 39. 
» Dyer, 32. 2 Leon, 60, nn REES 


but 
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but a ſpecific legacy (of a piece of plate, a | horſe, « or r the like) i 8. 


not to abate at all, or allow any thing by » way. of ab batement, un- 
leſs there be not ſufficient without . Upon the ſame principle, 
if the legatees have been paid their legacies, they are afterwards 
bound to refund a ratable part,.in caſe debts come in, More than 
ſufficient to exhauſt the re/duum after the legacies paid. And 
this law is as old as Bracton and Fleta, who tell us“, “ plura 
« fint debita, vel plus legatum fuerit, ad quae catalla de efuntt; non 
n * fufficrant, frat” abigue defalcatio, excepto regis privilegio.” 5 


Ir the legatee dies before the teſtator, the legacy. i is a loſt or 
lapfed legacy, and ſhall fink into the reiduum. And if a contin- 
gent legacy be left to any one; as, when he attains, or if he at- 


tains, the age of twenty one; and he dies before that time; it is | 


a lapſed legacy. But a legacy to one, to be paid when he attains 
the age of twenty one years, is a veſted legacy; an intereſt which 


commences. 77 praęſenti, although it be Jolvendum i in futuro: ; and, : 
if the legatee dies before that ape, his repreſentatives 1 ſhall Fa. | 


it out of the teſtator's perſonal eſtate, at the ſame time that i 


{144% 


would have become payable, in caſe the legatee | had lived. Fits 


diſtinction is borrowed from the civil law*; and it's adoption. i in; 


our courts is not ſo much owing to it's intrinſic equity, as to it's 


having been before adopted by the eccleſiaſtical courts. For, ſince | 


the chancery has a concurrent juriſdiction with them, in regard 
to the recovery of legacies, it was reaſonable that there ſhould. 


be a conformity in their determinations ; and that the ſubject - 


ſhould have the ſame meaſure of juſtice i in whatever court heſued*, 
But if ſuch” legacies be charged upon a real eſtate, in both caſes 
they ſhall laþſe for the benefit of the heir -; for, with regard to 


deri affecting lands, the eccleſi aſtical SES hath no concurrent : 


juriſdiction.” And, in caſe of a veſted legacy, due immediately, 
and charged on land or money in the funds, which TH an im- 


2 2 Vern. 111. . gc. 1. 12. 


„ Ibid. 205. f 1 Equ. Caſ. abr. 295. 
© BraR, J. 2, c. 20. Flet. J. 2. c. 57. 9. "FB £2 P. Was, 601. 


4 Dyer. 59. 1 Equ, Caſ. abr. 295. | 
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mediate profit, intereſt ſhall be payable thereon from the teſta- 
tor's death; but if charged only on the perſonal eſtate, which 
cannot be immediately got in, it ſhall carry intereſt yh ous 
the end of the your after the death of the teſtator®. 


BESIDES theſe 8 legacies, contained in a man': 8 will 
and teſtament, there is alſo permitted another death- bed diſpoſi- 
tion of property; which is called a donation cauſa mortis. And 
that is, when a perſon in his laſt ſickneſs, apprehending his dii- 
ſolution near, delivers or cauſes to be delivered to another the 
poſſeſſion of any perſonal goods, (under which have been inclu- 

ded bonds, and bills drawn by the deceaſed upon his banker) to 
| keep in caſe of his deceaſe. This gift, if the donor dies, needs 
not the aſſent of his executor : yet it ſhall not prevail againſt. 
creditors ; and is accompanied with this implied truſt, that, if 
the donor lives, the property thereof ſhall revert to himſelf, being 
only given in contemplation of death, or mortis cauſa'. This 
method of donation might have ſubſiſted in a ſtate of nature, being 
always accompanied with delivery of actual poſſeſſion * ; and fo 
far differs from a teſtamentary diſpoſition: but ſeems to have: been 


handed to us from the civil lawyers“ 5 who themſclves borrowed i Ix - 
from ae Greeks ® > 


7. w HEN all the debts and 1 LATION are diſcharged, 
the ſurplus or refduum muſt be paid to the reſiduary legatee, if 
any be appointed by the will; and, if there be none, it was long a 
ſettled notion that it devolved to the executor's own uſe, by virtue 
of his executorſhip *. But, whatever ground there might have 
been formerly for this opinion, it ſeems now to be underſtood 
with this reſtriction ; that, although where the executor has no 
legacy at all the ryan ſhall in general be his own, yet WR 


2 P. Wm", 26, 27. Telemachus to his plead Piracus ; pod an- 

Prec. Chan. 269. 1 P, Wo. 406. 441. other by Hercules, in the Alceſtes of Euri- 
3 F. , 269, | e Ids; V. 1020, 1 8 * 

k Law of forfeit. 16. | | Perkins. 525. LE | 

1 NA. 2. 1. 1. Mg. 6. o Prec. Chanc. 323. 1 P. W®, 7, 544. 


„There is a very complete donatio nortis 2 P. Ws. 338, 3 P. W.. 43. 194. Stra. 559. 
canſa, in we ws tad b. 17. v.78, made by ever 
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ever there is ſufficient on the face of a will, (by means of a com- 
petent legacy or otherwiſe) to imply that the teſtator intended his 
executor ſhould not have the reſidue, the undeviſed ſurplus of the 
eſtate ſhall go to the next of kin, the executor then ſtanding upon 
exactly the ſame footing as an adminiſtrator : concerning whom in- 

_ deed there formerly was much debate“, whether or no he could be 
compelled to make any diſtribution of the inteſtate's eſtate. For, 
though (after the adminiſtration was taken in effect from the ordi- 
_ nary, and transferred to the relations of the deceaſed) the ſpiritual 

court endeavoured to compel a diſtribution, and took bonds of the 
adminiſtrator for that purpoſe, they were prohibited by the tem- 
poral courts, and the bonds declared void at law. And the right 
of the huſband not only to adminiſter, but alſo to enjoy exclu- 
ſively, the effects of his deceaſed wife, depends ſtill on this doc- 
trine of the common law: the ſtatute 29 Car. II. declaring only, 
that the ſtatute of diſtributions does not extend to this caſe. But 
now theſe controverſies are quite at an end; for by the ſtatute 
22 & 23 Car. II. c. 10. it is enacted, that the ſurpluſage of inteſ- 
ſtates' eſtates, except of femes covert", ſhall (after the expira- 
tion of one full year from the death of the inteſtate) be diſtri- 
buted in the following manner. One third ſhall go to the wi- 
dow of the inteſtate, and the reſidue in equal proportions to his 
children, or, if dead, to their repreſentatives; that is, their li- 
neal deſcendants: if there are no children or legal repreſentatives 
ſubſiſting, then a moiety ſhall go to the widow, and a moiety to 
the next of kindred in equal degree and their repreſentatives: if 
no widow, the whole ſhall go to the children: if neither widow , 
nor children, the whole ſhall be diſtributed among the next of 
kin in equal degree, and their repreſentatives: but no repreſen- 
tatives are admitted, among collaterals, farther than the children 
of the inteſtate's brothers and fiſters*. The next of kindred, here 
referred to, are to be inveſtigated by the ſame rules of conſangui- 
nity, as thoſe who are entitled to letters of adminiſtration ; of 
whom we have ſufficiently ſpoken . And therefore by this ſtatute 
b Godolph. p. 2. c. 32. Ray m. 496. Lord nan. 57. 4 

2 1 Lev. 233. Cart: 125. 2P. Wa. 447. pag. 504. J 

dhl 29 Car. II. c. 3.4. 25. Rrr 2 . the 
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the mother, as well as the father, ſucceeded to all the perſonal 
effects of their children, who died inteſtate and without wife or 
iſſue: in excluſion of the other ſons and daughters, the brgthers 
and ſiſters of the deceaſed. And ſo the law ftill remains with reſp ect 
to the father; but by ſtatute 1 Jac. II. c. 17. if the father be - oo 

and any of the children die inteſtate without wife or iſſue, in the 
lifetime of the mother, ſhe and each of the remaining children, 
or their repreſentatives, ſhall divide his effects i in equal portions. 


I is. brich to obſerve, how near a reſemblance this ſtatute 
of diſtributions bears to our antient Engliſh law, de rationabili | 
parte bonorum, ſpoken of at the beginning of this chapter"; and 
which fir Edward Coke himſelf, though he doubted the gene- 

rality of it's reſtraint on the power of deviſing by will, held to 
be univerſally binding upon the adminiſtrator or executor, in the 
caſe of either a total or partial inteſtacy. It alſo bears ſome re- 
ſemblance to the Roman law of ſucceſſions ab inteflato*: which, 
and becauſe the act was alſo penned by an eminent civilian?, has 
occaſioned a notion that the parliament « of England copied it from 
the Roman praetor: though indeed it is little more than a reſto- 
ration, with ſome refinements and regulations, of our old con- 
ſtitutional law; which prevailed as an eſtabliſhed right and cuſ- 
tom from the time of king Canute downwards, many centuries 
before Juſtinian's s laws were known or heard of in the weſtern 
parts of Europe. So likewiſe there is another part of the ſtatute of 
diſtributions, where directions are given, that no child of the in- 
teſtate, (except his heir at law) on whom he. ſettled i in his life- 
time any eſtate in lands, or pecuniary portion, equal to the diſ- 
tributive ſhares of the other children, ſhall have any part of the 
ſurpluſage with their brothers and ſiſters; but if the eſtates ſo 


pag. 492. all the brethren and ſiſters, together ich: 
w 2 Inſt. 33, a | the repreſentatives of a brother.or ſiſter de_ 
* The general rule of ſuch ſucceſſions ceaſed. 3. The next collateral relations in 
was this: 1. The children or lineal deſ- equal degree. 4. The huſband or wife of 
cendants in equal portions. 2. On failure the deceaſed. (FF. 38. 15. 1. Nov. 118. 
of theſe, the parents or lineal aſcendants, c. 1, 2, 3. 127. c. 1.) | 
and with them the brethren or ſiſters of the Sir Walter Walker, Lord Raym. 574. 


whole blood; or, if the parents were dead, | given 
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given them, by way of advancement, are not quite eating 
to the other ſhares, the children ſo advanced ſhall now have fo 
much as will make them equal: This juft and equitable proviſion. 
hath been alſo ſaid to be derived from the collatio bonorum of the 
imperial law* : which it certainly reſembles in ſome points, 
though it differs widely in others. But it may not be amiſs to 

obſerve, that, with regard to goods and chattels, this is part of 
the antient cuſtom of London, of the province of Vork, and of 
our ſiſter kingdom of Scotland: and, with regard to lands de- 
ſcending in coparcenary, that it hath always been, and ſtill is, 
the common law of England, under the name of hotchpot *. x 


BxToRE I quit this ſubject, I muſt however acknowlegs, Wit | 
the doctrine and limits of repreſentation, laid down in the ſtatute 
of diſtributions, ſeem to have been principally borrowed from 
the civil law : whereby 1 it will ſometimes happen, that perſonal 
eſtates are divided prr capita, and ſometimes per firpes ; whereas 
the common law knows no other rule of ſucceſſion but that per 
flirpes only v. They are divided per capita, to every man an equal 
ſhare, when all the claimants claim in their on rights, as in 

equal degree of kindred, and not Jure repragſentationis, in the 
right of another perſon. As if the next of kin be the inteſtate's 
three brothers, A, B, and C; here his eſtate is divided into three 
equal portions, and diſtributed per capita, one to each: but if one 
of theſe brothers, A, had been dead leaving three children, and 
another, B, leaving two; then the diſtribution muſt have been per 
ſtirpes; viz. one third to A's three children, another third to B's 
two children, and the remaining third to C the ſurviving bro- 
ther: yet if C had alſo been dead, without iſſue, then A's and B's 
five children, being all in equal degree tothe inteſtate, would take 
in their on 1 rights per capita, viz. each of them one fifth te. 


Tur ſtatute of diſtributions expreſſly excepts id reſerves the 
cuſtoms of the city of London, of the province of York, and 


* 47, 6.3. | v See ch. 14. pag. 217 
2 See ch. 12. pag. 191. © Prec, Chanc, 54. 
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of all other places having peculiar cuſtoms of diſtributing inteſ- 
tates' effects. So that, though in thoſe places the reſtraint of de- 
viſing is removed by the ſtatutes formerly mentioned“, their an- 
tient cuſtoms remain in full force, with reſpect to the eſtates of 
inteſtates. I ſhall therefore conclude this chapter, and with it 
the preſent book, with a few remarks on thoſe cuſtoms. 


IN the firſt place we may obſerve, that in the city of Lon- 
don*, and province of York*, as well as in the kingdom of Scot- 
land, and therefore probably alſo in Wales, (concerning which 
there is little to be gathered, but from the ſtatute 7 & 8 W. III. 
CG 38. ) the effects of the inteſtate, after payment of his debts, 
are in general divided according to the antient univerſal doctrine 
of the pars rationabilis. If the deceaſed leaves a widow and child- 
ren, his ſubſtance (deducting the widow's apparel and furniture 
of her bed-chamber, which in London is called the widow's. 
chamber) is divided into three parts; one of which belongs to the 
ora another to the children, and the third to the adminiſtra- 

: if only a widow, or only children, they ſhall reſpeftively, 
in Neither caſe, take one moiety, and the adminiſtrator the other ®: 
if neither widow nor child, the adminiſtrator ſhall have the 
whole'. And this portion, or dead man's part, the adminiſtrator 
was wont to apply to his own uſe, till the ſtatute 1 Jac, II. c. 17. 
declared that the ſame ſhould be ſubject to the ſtatutes of diſtri- 
bution. So that if a man dies worth 1800. leaving a widow and 
two children, the eſtate ſhall be divided into eighteen parts; 
whereof the widow ſhall have eight, fix by the cuſtom and two 
by the ſtatute ; and each of the children five, three by the cuſtom 
and two by the ſtatute: if he leaves a widow and one child, they 
| ſhall each have a moiety of the whole, or nine ſuch cighteenth 

parts, ſix by the cuſtom and three by the ſtatute : if he leaves 
a widow and no child, the widow ſhall have three fourths of 
the whole, two by the cuſtom and one by the ſtatute ; and the 


4 pag. 493. b 1 P. Was. 341. "Salk. 246. 
© Lord Raym. 1329. | 5 Show. 175. | 

# g Burn. eccl. law. 746. K 2 Freem. 65. 1Vern, 133. 
8 lid. 782. 


remainin g 
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remaining fourth ſhall go by the ſtatute to the next of kin... 1d 
is alſo to be obſerved, that if the wife be provided for by a join- 
ture before marriage, in bar of her cuſtomary part, it puts her in 
a ſtate of non- entity, with regard to the cuſtom only!; but ſhe 
ſhall be entitled to her ſhare of the dead man's part under the. 
ſtatute of diſtributions, unleſs barred by ſpecial agreement w. 
And if any of the children are advanced by the father in his life- 
time with any ſum of money (not amounting to. their full pro- 
portionable part) they ſhall bring that portion into hotchpot with 
the reſt of the brothers and ſiſters, but not with the widow, 
before they are entitled to any benefit under the cuſtom®: but; if 


they are fully advanced, the cuſtom entitles them t to no farther 
dividend'. 


 THrvus far in the main the cuſtoms of London and of Vork 
agree: but, beſides certain other leſs material variations, there 
are two principal points in which they conſiderably differ. One 
is, that in London the ſhare of the children (or orphanage part) ; 
is not fully veſted in them till the age of twenty one, before 
which they cannot diſpoſe of it by teſtament* : and, if they die 
under that age, whether ſole or married, their ſhare ſhall ſurvive. 
to the other children; but, after the age of twenty one, it is 
free from any orphanage cuſtom, and, in caſe of inteſtacy, ſhall. 
fall under the ſtatute of diſtributions 3. - The other, that in the 
province of York, the heir at common law, who inherits any 
lands either in fee or in tail, is excluded from any filial portion 
or reaſonable part". But, notwithſtanding theſe provincial varia- 
tions, the cuſtoms appear to be ſubſtantially one and the ſame.. 
And, as a fimilar policy formerly prevailed in every part of the 
iſland, we may fairly conclude the whole to be of Britiſh origi- 
nal; or, if derived from the Roman law of ſucceſſions, to have 
been drawn from that fountain much earlier than the time of 


| 2. Vern. bbc. ; 16. * . „. 

m 1 Vern. 15. 2 Chan. Rep. 252. P 2 Vern, 558. 

2 Freem. 279, 1 Equ. cal. abr, 155. 4 Prec, Chanc. 537. = 
a. | 7 2 Burn. 754. | 


Juſtinian, 


520 The RIGHTS, &c. Book II. 


Juſtinian, from whoſe conſtitutions in many points (particularly 
in the advantages given to the widow) it very conſiderably differs: 
though it is not improbable that the reſemblances which yet re- 
main may be owing to the Roman uſages; introduced in the 
time of Claudius Caeſar, (who eſtabliſhed a colony in Britain to 
inſtruct the natives in legal knowlege*) inculcated and diffuſed 
by Papinian (who preſided at York as pragfectus praetorio under 
the emperors Severus and Caracalla*) and continued by his ſuc- 
ceſſors till the final departure of the Romans in the in of 
the fifth century after Chriſt. 


* Tacit. Annal. l. 12. c. 32. t Selden in Fletam. cap. 4. . 3. 
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Ne. I. 


Vetus Carta FEOFFAMENTI. 


lielmi de Segenho, dedi, conceſſi, et hac preſenti carta mea con- 

firmavi, Johanni quondam filio Johannis de Saleford, pro qua- 

dam ſumma pecunie quam michi dedit pre manibus, unam acram terre 

mee arabilis, jacentem in campo de Saleford, juxta terram quondam Ri- 

chardi de la Mare: Mabendam et Tenendam totam predictam acram Hatndum, and 
terre, cum omnibus ejus pertinentiis, prefato Johanni, et heredibus ſuis, “ 

et ſuis aſſignatis, de capitalibus dominis feodi: Reddendo et faciendo Reddndum, 
annuatim eiſdem dominis capitalibus ſervitia inde debita et conſueta: Ct warranty, 
ego predictus Willielmus, et heredes mei, et mei aſſignati, totam pre- 

dictam acram terre, cum omnibus ſuis pertinentiis, predicto Johanni de 

Saleford, et heredibus ſuis, et ſuis aſſignatis, contra omnes gentes war- 
rantizabimus in perpetuum. In tujus rei teſtimonium huic preſenti car- Concluſion; 
te ſigillum meum appoſui: Mijs teſtibus, Nigello de Saleford, Johanne 

de Seybroke, Radulpho clerico de Saleford, Johanne molendario de 

eadem villa, et aliis. Data apud Saleford die Veneris proximo ante 

feſtum ſancte Margarete virginis, anno regni regis ED WARP filii regis 
EpWARDI ſexto. | = 


SD JANT preſentes et futuri, quod ego Willielmus, filius Wil- premils, 


-. 


r 


Pemorandum, quod die et anno infraſcriptis Livery of fil 
plena et pacifica ſeiſina acre infraſpecificate, cum — 
pertinentiis, data et deliberata fuit per infranomi- 
natum Willielmum de Segenho infranominato Jo- 
hanni de Saleford, in propriis perſonis ſuis, ſecun- 
dum tenorem et effectum carte infraſcripte, in 
preſentia Nigelli de Saleford, Johannis de. Sey- 
broke, et aliorum. | 
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modern Conveyance by LEASE and RELEASE. 


. mul 4 


$. 1. LEASE, or BARGAIN and SALE, for a year. 
Tb Indenture, made the third day of September, in the twenty 
firſt year of the reign of our ſovereign lord Gzorce the ſecond 
by the grace of God king of Great Britain, France, and Ireland, de- 
fender of the faith, and ſo forth, and in the year of our Lord one thou- 
ſand, ſeven hundred, and forty ſeven, between Abraham Barker of Dale 
Hall in the county of Norfolk, eſquire, and Cecilia his wife, of the one 


püart, and David Edwards of Lincoln's Inn in the county of Middleſex, 


Confideration, 


Bargain and ſale, 


Parcels, 


 Habendun, 


eſquire, and Francis Golding of the city of Norwich, clerk, of the 
other part, witneſſeth; that the faid Abraham Barker and Cecilia his 
wife, in conſideration of five ſhillings of lawful money of Great Britain 
to them in hand paid by the ſaid David Edwards and Francis Golding 
at or before the enſealing and delivery of theſe preſents, (the receipt 
whereof is hereby acknowleged, ) and for other good cauſes and conſi- 


| derations them the ſaid Abraham Barker and Cecilia his wife hereunto 
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or intended to be bargained and ſold, and every part and parcel thereof, N'. II. 
with their and every of their rights, members, and appurtenances, unto 8 
the ſaid David Edwards and Francis Golding, their executors, ad mini: 
ſtrators, and aſſigns, from the day next before the day of the date of 

theſe preſents, for and during, and unto the full end and term of, one 

whole year from thence next enſuing and fully to be complete and ended: 5 
Pielding and paying therefore unto the ſaid Abraham Barker, and Ce- Redlandum. 
cilia his wife, and their heirs or aſſigns, the yearly rent of one pepper- 

corn at the expiration of the ſaid term, if the ſame ſhall be lawfully de- 

manded : To the intent and purpoſe, that by virtue of theſe preſents, Intent. 

and of the ſtatute for transferring ules into poſſeſſion, the ſaid David 

Edwards and Francis Golding may be in the actual poſſeſſion of the 
premiſes, and be thereby enabled to take and accept a grant and re- 

leaſe of the freehold, reverſion, and inheritance of the ſame premiſes, 

and of every part and parcel thereof, to them, their heirs, and aſſigns; 

to the uſes, and upon the truſts, thereof to be declared by another 
indenture, intended to bear date the day next after the day of the date | 
hereof. Jn witneſs whereof the parties to theſe preſents their hands concluſion. 
and ſeals have ſubſcribed and ſet, the day and year firſt abovewritten, 2 


Sealed, and delivered, being 


firſt duly ſtamped, in the Abraham Barker? (L. S.) 
preſence of 7 5 Cecilia Barker. (L. S.) 
George Carter. | David Edwards. (L. S.) 
William Browne. Francis Golding. (L. S.) 


oy 8. 2. Deed of RELEASE. 


This Indenture of five parts, made the fourth day of September, Premiſes, | 
in the twenty-firſt year of the reign of our ſovereign lord GEOROE the 
ſecond by the grace of God king of Great Britain, France, and Ire- 
land, Pa us el of the faith, and ſo forth, and in the year of our Lord 
one thouſand, ſeven hundred, and forty-ſeven, between Abraham Parties, 
Barker, of Dale Hall in the county of Norfolk, efquire, and Cecilia 
his wife, of the firſt part; David Edwards of Lincoln's Inn in the 
county of Middleſex, eſquire, executor of the laſt will and teſtament 
of Lewis Edwards, of Cowbridge in the county of Glamorgan, gen- 
tleman, his late father, deceaſed, and Francis Golding of the city of 
Norwich, clerk, of the ſecond part; Charles Browne of Enſtone in 
the county of Oxford, gentleman, and Richard More of the city of 
Briſtol, merchant, of the third part; John Barker, eſquire, ſon and 3 
heir apparent of the ſaid Abraham Barker, of the fourth part; and | . 
Katherine Edwards, ſpinſers one of the Ae d David Ed- 


5 of the ſaid David F 
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wards, of the fifth part. Whereas a marriage is intended, by the per- 
miſſion of God, to be ſhortly: had and ſolemnized between the ſaid 
John Barker and Katherine Edwards: ow this Indenture witnelleth, 
that in conſideration of the ſaid intended marriage, and of the ſum 
of five thouſand pounds, of good and lawful money of Great Britain, to 
the ſaid Abraham Barker, (by and with the conſent and agreement of 
the ſaid John Barker, and Katherine Edwards, teſtified by their being 
parties to, and their ſealing and delivery of, theſe preſents,) by the ſaid 
David Edwards in hand paid at or before the enſealing and delivery here- 
of, being the marriage portion of the ſaid Katherine Edwards, bequeath- 
ed to her by the laſt will and teſtament of the ſaid Lewis Edwards, her 
late father, deceaſed ; the receipt and payment whereof the ſaid Abra- 
ham Barker doth hereby acknowlege, and thereof, and of every part and 
parcel thereof, they the ſaid Abraham Barker, John Barker, and Kathe- 
rine Edwards, do, and each of them doth, releaſe, acquit, and diſcharge 
the ſaid David Edwards, his executors, and adminiſtrators, for ever 


by theſe preſents : and for providing a competent jointure and provi- 


ſion of maintenance for the ſaid Katherine Edwards, in caſe ſhe ſhall, 


after the ſaid intended marriage had, ſurvive and overlive the ſaid 


John Barker her intended huſband : - and for ſettling and aſſuring the 
capital meſſuage, lands, tenements, and hereditaments, hereinafter 
mentioned, unto ſuch uſes, and upon ſuch truſts, as are hereinafter 


| expreſſed and declared: and for and in conſideration of the ſum of 


Reteaſe, 


Parcels, | 
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five ſhillings of lawful money of Great Britain to the ſaid Abraham 
Barker and Cecilia his wife in hand paid by the ſaid David Edwards 
and Francis Golding, and of ten ſhillings of like lawful money to them 
alſo in hand paid by the ſaid Charles Browne and Richard More, at or 
before the enſealing and delivery hereof, (the ſeveral receipts whereof are 
hereby reſpectively acknowleged,) they the ſaid Abraham Barker and. 
Cecilia his wife, Yave, and each of them hath, granted, bargained, 
fold, releaſed, and confirmed, and by theſe preſents do, and each of 


them doth, grant, bargain, ſel}, releaſe, and confirm unto. the ſaid David 


Edwards and Francis Golding, their heirs and aſſigns, All that the ca- 
pital meſſuage called Dale Hall, in the pariſh of Dale in the ſaid county 
of Norfolk, wherein the ſaid Abraham Barker and Cecilia his wife 
now dwell, and all thoſe their lands in the ſaid pariſh of Dale called 


or known by the name of Wilſon's farm, containing by eftimation 


five hundred and forty acres, be the ſame more or Jeſs, together with 
all and fingular houſes, dovehouſes, barns, buildings, ſtables, yards, 
gardens, orchards, lands, tenements, meadows, paſtures, feedings, 
commons, woods, underwoods, ways, waters, water-courſes, fiſhings, 
privileges, profits, eaſements, commodities, advantages, emoluments, 
hereditaments, and appurtenances whatſoever to the ſaid capital met- 


ſuage and farm belonging or appertaining, or with the ſame uſed or 


enjoyed, 
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enjoyed, or accepted, reputed, taken, or known, as part, parcel, or 
member thereof, or as belonging to the ſame or any part thereof; (all EN 
which faid premiſes are now in the actual poſſeſſion of the ſaid Bard 
Edwards and Francis Golding, by virtue of a bargain and fale to them 

thereof made by the ſaid Abraham Barker and Cecilia his wife for one Mention of bar. 
whole year, in conſideration of five ſhillings to them paid by the ſaid “in and fal. 
David Edwards and Francis Golding, in and by one indenture bearing 

date the day next before the day the date hereof, and by force of 

the ſtatute for rransferring uſes into poſſeſſion;) and the reverſion and 

reverſions, remainder and remainders, yearly and other rents, iſſues, and 

profits thereof, and every part and parcel thereof, and alſo all the eſtate, 

right, title, intereſt, truſt, property, claim, and demand whatſoever, both 

at law and in equity, of them the ſaid Abraham Barker and Cecilia his 

wife, in, to, or out of, the ſaid capital meſſuage, lands, tenements, here- 
ditaments, and premiſes: To have and to hold the ſaid capital meſſuage, Haendim. 
lands, tenements, hereditaments, and all and ſingular other the premiſes 

herein before mentioned to be hereby granted and releaſed, with their 

and every of their appurtenances, unto the ſaid David Edwards and Fran- 

cis Golding, their heirs and aſſigns, to ſuch uſes, upon ſuch truſts, and to 

and for ſuch intents and purpoſes as are hereinafter mentioned, expreſſed, 

and declared, of and concerning the ſame : that is to ſay, to the uſe and To the vf of 
behoof of the ſaid Abraham Barker, and Cecilia his wife, according to 3 ou 
their ſeveral and reſpective eſtates and intereſts therein, at the time of, 

or immediately before, the execution of theſe preſents, until the ſo- | 
lemnization of the ſaid intended marriage: and from and after the ſo- Then of the huf- 
lemnization thereof, to the uſe and behoof of the ſaid John Barker, pin ©, 
for and during the term of his natural life; without impeachment of 

or for any manner of waſte: and from and after the determination of Remainder to 
that eſtate,” then to the uſe of the ſaid David Edwards and Francis — cath 
Golding; and their heirs, during the life of the ſaid John Barker, up- remainder: 
on truſt to ſupport and preſerve "the contingent uſes and eſtates herein- 

after limited from being defeated and deſtroyed, and for that purpofe 

to make entries, or bring actions, as the caſe ſhall require; but ne- 

vertheleſs to permit and ſuffer the faid John Barker, and his aſſi igns, 

during his life, to receive and take the rents and prefits thereof, and 

of every part thereof, to and for his and their own uſe and benefir: 

and from and after the deceaſe of the ſaid John Barker, then to the Remainder tothe 
uſe and behoof of the ſaid Katherine Edwards, his intended wife, for her 4 ” 
and during the term of her natural life, for her j Jointure, and in lieu, bar of dower : 
bar, and ſatisfaction of her dower and thirds at common law, which 
ſhe can or may have or claim, of, in, to, or out of, all; and every, 

or any, of the lands, tenements, and hereditaments, whereof or 

wherein' the ſaid John Barker now is, of at any rime or times hereafter 

_— the coverture between them ſhall be, ſeiled of any eſtate of 


free hold 
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N". II. freehold or inheritance :. and from and after the deceaſe of the ſaid 

—Y Katherine Edwards, or other ſooner determination of the ſaid eſtate, 

Remainder to o- then to the uſe and behoof of the ſaid Charles Browne and Richard 

wy ee More, their executors, adminiſtrators, and aſſigns, for and during, 

rafts after men- and unto the full end and term of, five hundred years from thence 

8 next enſuing and fully to be complete and ended, without impeachment 
of waſte: upon ſuch truſts nevertheleſs, and to and for ſuch intents 

and purpoſes, and under and ſubject to ſuch proviſoes and agreements, 

as are hereinafter mentioned, expreſſed, and declared of and concern- 

Rem under to the ing; the ſame: and from and after the end, expiration, or other ſooner 
frf and otner determination of the ſaid term of five hundred years, and ſubject 

riage in tail: thereunto, to the uſe and behoof of the firſt ſon of the ſaid John Bar- 
| ker on the body of the ſaid Katherine Edwards his intended wife to 

be begotten, and of the heirs of the body of ſuch firſt ſon lawfully 

iſſuing; and for default of ſuch iſſue, then to the uſe and behoof 

of the ſecond, third, fourth, fifth, ſixth, ſeventh, eighth, ninth, 

tenth, and of all and every other the ſon and ſons of the ſaid John 

Barker on the body of the ſaid Katherine Edwards his intended wife 

to be begotten, ſeverally, ſucceſſively, and in remainder, one after 

another, as they and every of them ſhall be in ſeniority of age and 

priority of birth, and of the ſeveral and reſpective heirs of the body 

and bodies of all and every ſuch ſon and ſons lawfully iſſuing ; the 

elder of ſuch ſons, and the heirs of his body iſſuing, being always 

do be preferred and to take before the younger of ſuch ſons, and the 

Remainder tothe heirs of his or their body or bodies iſſuing : and for default of ſuch 

Gaughter, iſſue, then to the uſe and behoof of all and every the daughter and 

daughters of the ſaid John Barker on the body of the ſaid Katherine 

as tznantsin Edwards his intended wife to be begotten, to be equally divided be- 

common, in tail: tyveen them, (if more than one,) ſhare and ſhare alike, as tenants in 

common and not as joint-tenants, and of the ſeveral and reſpective 
heirs of the body and bodies of all and every ſuch daughter and daugh- 
Remainder to the te s lav fully iſſuing: and for default of ſuch iſſue, then to the uſe 

huſband in tail? and behoof of the 15 855 of the body of him the ſaid John Barker law- 

| Remaindertothe fully iſſuing : and for default of ſuch heirs, then to the uſe and behoof of 

* mother the ſaid Cecilia, the wife of the ſaid Abraham Barker, and of her heirs 

The truſt of the and aſſigns for ever. And as to, for, and concerning the term of five hun- 

erm decke; fred years herein before limited to the ſaid Charles Browne and Richard 

More, their executors, adminiſtrators and aſſigns, as aforeſaid, it is 

hereby declared and agreed by and between all the ſaid parties to theſe 

preſents, that the ſame is ſo limited to them upon the truſts, and to and 

for the intents and purpoſes, and under and ſubject to the proviſoes and 

agreements, hereinafter mentioned, expreſſed, and declared, of and 

concerning the ſame: that is to ſay, in caſe there ſhall be an eldeſt or 

only ſon and one more or other child or children of the ſaid John Bar, 

er, 
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ker, on the body of the ſaid Katherine, his intended wife to be begot- N. 
ten, then upon truſt that they the ſaid Charles Browne and Richard 
More, their executors, adminiſtrators, and aſſigns, by fale or mort- «© rife portions 
gage of the ſaid term of five hundred years, or by ſuch other ways and fr younger chil- 
means as they or the ſurvivor of them, or the executors or adminiſtra- . 
tors of ſuch ſurvivor ſhall think fit, ſhall and do raiſe and levy, or bor- 
row and take up at intereſt, the ſum of four thouſand pounds of law- 
ful money of Great Britain, for the portion or portions of ſuch other 
child and children (beſides the eldeſt or only ſon): as aforeſaid, to be 
equally divided between them (if more than one) ſhare and ſhare alike ; payable at certain 
the portion or portions of ſuch of them as ſhall be a ſon or ſons to be ies, 
Paid at his or their reſpective age or ages of twenty one years; and 
the portion or portions of ſuch of them as ſhall be a daughter or daugh- 
ters to be paid at her or their reſpective age or ages of twenty one 
years, or day or days of marriage, which ſhall firſt happen. And up- with mainte- 
on this further truſt, that in the mean time and until the ſame portions A inet 
ſhall become payable as aforeſaid, the ſaid Charles Browne and Richard d 
More, their executors, adminiſtrators, and aſſigns, ſhall and do, by and 
out of the rents, iſſues, and profits of the premiſes aforeſaid, raiſe and 
levy ſuch competent yearly ſum and ſums of money for the maintenance 
and education of ſuch child or children, as ſhall not exceed in the whole 
the intereſt of their reſpective portions after the rate of four pounds in 
the hundred yearly. Provided always, that in caſe any of the ſame and beneft of 
children ſhall happen to die before his, her, or their portions ſhall be- ſnivorfpip. 
come payable as aforeſaid, then the portion or portions of ſuch of them 
Jo dying ſhall go and be paid unto and be equally divided among the ſur- 
vivor or ſurvivors of them, when and at ſuch time as the original portion 
or portions of ſuch ſurviving child or children ſhall become payable as 


7 


aforeſaid. P2ovided alſo, that in caſe there ſhall be no ſuch child or chil- 17 no ſuch child, 
dren of the faid John Barker on the body of the ſaid Katherine his intended 
wife begotten, beſides an eldeſt or only ſon; or in caſe all and every or if all die, 
ſuch child or children ſhall happen to die before all or any of their ſaid _ 
portions ſhall become due and payable as aforeſaid ; or in caſe the ſaid or if the portions 
ortions, and alſo ſuch maintenance as aforefaid, ſhall by the ſaid Charles * , 
Browne and Richard More, their executors, adminiſtrators, or aſſigns, 
be raiſed and levied by any of the ways and means in that behalf afor ee 
mentioned; or in caſe the ſame by ſuch perſon or perſons as ſhall for or paid, 
the time being be next in reverſion or remainder of the ſame premiſes 
expectant upon the ſaid term of five hundred years, ſhall be paid, or or ſecured by ths 
well and duly ſecured to be paid, according to the true intent and Pio nextn | 
meaning of theſe preſents; then and in any of the ſaid cafes, and at reſidue of the 
all times thenceforth, the ſaid term of five hundred years, or fo much * o cet. 
thereof as ſhall remain unſold or undiſpoſed of for the purpoſes afore- 
faid, ſhall ceaſe, determine, and be utterly void to all intents and 
470 purpoſes, 


N.. II. purpoſes, any thing herein contained to the contrary thereof in any 


Condition, that 


eſtates hereby 
granted ſhall be 
void, on ſettling. 
other lands of 
equal value in 
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wiſe notwithſtanding. Provided alſo, and it is hereby further declared 
and agreed by and between all the ſaid parties to theſe-preſents, chat 
in cate the ſaid Abraham Barker or Cecilia his wife, at any time 
during their lives, or the life of the ſurvivor of them, with the ap- 
probation of the ſaid David Edwards and Francis Golding, or the ſur- 
vivor of them, or the executors and adminiſtrators of ſuch ſurvivor, 
ſhall ſettle, convey, and aſſure other lands and tenements of an eſtate 
of inheritance in fee ſimple, in poſſeſſion, in ſome convenient place or 
places within the realm of England, of equal or better value than the 
ſaid capital meſſuage, lands, tenements, hereditaments and premiſes, 
hereby granted and releaſed, and in lieu, and recompenſe thereof, un- 
to and for ſuch and the like uſes, intents, and purpoſes, and upon 
ſuch and the like truſts, as the ſaid capital meſſuage, lands, tenements, 
hereditaments, and premiſes are hereby ſettled and aſſured unto and 
upon, then and in ſuch caſe, and at all times from thenceforth, all 
and every the uſe and uſes, truſt and truſts, eſtate and eſtates herein 
before limited, expreſſed, and declared of or concerning the ſame, 
ſhall ceaſe, determine, and be utterly void to all intents and purpoſes; 
and the ſame capital meſſuage, lands, tenements, hereditaments, and 
premiſes, ſhall from thenceforth remain and be to and for the only 
proper uſe and behoof of the ſaid Abraham Barker or Cecilia his 

wife, or the ſurvivor of them, ſo ſettling, conveying, and aſſuring 
ſuch other lands and tenements as aforeſaid, and of his or her heirs 
and aſſigns for ever: and to and for no other uſe, intent, or par- 
poſe whatſoever; any thing herein contained to the contrary there- 


 Corenant tolery Of in any wiſe notwithſtanding. And, for the confiderations afore- 
ſaid, and for barring all eſtates tail, and all remainders or rever- 


ſions thereupon expectant and depending, if any be now fubſiſt- 
ing and unbarred or otherwiſe undetermined, of and in the ſaid capt 
tal meſſuage, lands, tenements, hereditaments, and premiſes, hereby 
granted and releaſed, or mentioned to be hereby granted and releaſed, 
or any of them, or any part thereof, the ſaid Abraham Barker for 
himſelf and the ſaid Cecilia his wife, his and her heirs, executors, and 
adminiſtrators, and the ſaid John Barker for himſelf, his heirs, exe- 
cutors, and adminiſtrators, do; and each of them doth, reſpective- 
ly covenant, promiſe, and grant, to and with the ſaid David Ed- 
wards and Francis Golding, their heirs, executors, and adminiſtra- 
tors, by theſe preſents, that they the ſaid Abraham Barker and Cecilia 
his wife, and John Barker, ſhall and will, at the coſts and charges of 
the ſaid Abraham Barker, before the end of Michaelmas term next 
enſuing the date hereof, acknowlege and levy, before his Majeſty's 
Juſtices of the court of common pleas at Weſtminſter, one or more 
fine of fines, ſur cognizance de droit, come ceo, &c. with proclamations 

according 
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according to the form of the ſtatutes in that caſe made and provided, N'. II. 
and the uſual courſe of fines in ſuch caſes accuſtomed, unto the ſaid Da * 


_ 


. A 


vid Edwards, and his heirs, of the ſaid capital meſſuage, lands, tene- 
ments, hereditaments, and premiſes, by ſuch apt and convenient names, 
quantities, qualities, number of acres, and other deſcriptions to aſcer- 
tain the ſame, as ſhall be thought meet: which ſaid fine or fines, ſo as. 
aforeſaid or in any other manner levied and acknowleged, or to be levied 
and acknowleged, ſhall be and enure, and ſhall be adjudged, deemed, 
conſtrued; and taken, and ſo are and were meant and intended, to be 
and enure, and are hereby declared by all the ſaid parties to theſe pre- 
ſents to be and enure, to the uſe and behoof of the {aid David Edwards, 
and his heirs and aſſigns; to the intent and purpoſe that the ſaid David 
Edwards may, by virtue of the ſaid fine or fines ſo covenanted and 
agreed to be levied as aforeſaid, be and become perfect tenant of the in order to mae 
freehold of the ſaid capital meſſuage, lands, tenements, hereditaments, ee; 12 7 
and all other the premiſes, to the end that one or more good and per- that a recovery 
fe& common recovery or recoveries may be thereof had and ſuffered, J guter; 
in ſuch manner as is hereinafter for that purpoſe mentioned. And it is 
hereby declared and agreed by and between all the ſaid parties to theſe 
preſents, that it ſhall and may be lawful to and for the ſaid Francis 
_ Golding, at the coſts and charges of the ſaid Abraham Barker, before 

the end of Michaelmas term next enſuing the date hereof, to ſue forth 
and proſecute out of his majeſty's high court of chancery one more 
writ or writs of entry ſur diſſeiſin en le poſt, returnable before his ma- 
jeſty's juſtices of the court of common pleas at Weſtminſter, thereby 
demanding by apt and convenient names, quantities, qualities, num- 
ber of acres, and other deſcriptions, the ſaid capital meſſuage, lands, 
tenements, hereditaments, and premiſes, againſt the ſaid David Ed- 
wards ; to which ſaid writ, or writs, of entry he the ſaid David Ed- 
wards ſhall appear gratis, either in his own proper perſon, or by his 
attorney thereto lawfully authorized, and vouch over to warranty the 
ſaid Abraham Barker, and Cecilia his wife, and John Barker ; who 
ſhall alſo gratis appear in their proper perſons, or by their attorney, or 
attorneys, thereto lawfully authorized, and enter into the warranty, 

and vouch over to warranty the common vouchee of the ſame court; 
who ſhall alſo appear, and after imparlance ſhall make default; ſo as 
judgment ſhall and may be thereupon had and given for the ſaid Fran- 
cis Golding, to recover the ſaid capital meſſuage, lands, tenements, 
hereditaments, and premiſes, againſt the ſaid David Edwards, and for 
him to recover in value againſt the ſaid Abraham Barker, and Cecilia 
his wife, and John Barker, and for them to recover in value againſt 
the ſaid common vouchee, and that execution ſhall and may be there- 
upon awarded and had accordingly, and all and every other. act and 
thing be done and executed, needful and requiſite for the ſuffering and 

Vol. II. e perfecting 
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Ne. II. perfecting of ſuch common recovery or recoveries, with vouchers as 
— aforeſaid. And it is hereby further declared and agreed by and between 
to enure all the ſaid parties to theſe preſents, that immediately from and after 
the ſuffering and perfecting of the ſaid recovery or recoveries, ſo as 

aforeſaid, or in any other manner, or at any other time or times, ſuf- 

fered or to be ſuffered, as well theſe preſents and the aſſurance hereby 

made, and the faid fine or fines ſo covenanted to be levied: as afore- 

 faid, as alſo the ſaid recovery or recoveries, and alſo all and every 

other fine and fines, recovery and recoveries, conveyances, and aſſu- 

rances in the law whatſoever heretofore had, made, levied, ſuffered, 

or executed, or hereafter to be had, made, levied, ſuffered, or exe- 

cated, of the ſaid capital meſſuage, lands, tenements, hereditaments,. 

and premiſes, or any of them, or any part thereof, by and between. 

the ſaid parties to theſe preſents or any of them, or whereunto they or 

any of them are or ſhall be parties or privies, ſhall be and enure, and 

ſhall be adjudged, deemed, conſtrued, and taken, and ſo are and were: 

meant and intended, to be and enure, and the recoveror or recoverors. 

in the ſaid recovery or recoveries named or to be named, and his or 

their heirs, ſhall ſtand and be ſeiſed of the ſaid capital meſſuage, lands,. 
tenements, hereditaments, and premiſes, and of every part and parcel 

to the preceding thereof, to the uſes, upon the truſts, and to and for the intents and 
alen in this deed. purpoſes, and under and ſubject to the proviſoes, limitations, and. 
agreements, herein before- mentioned, expreſſed, and declared, of and 

Other eovenants; COncerning the ſame. And. the ſaid Abraham Barker, party hereunto, 
doth hereby for himſelf, his heirs, executors, and adminiſtrators, fur- 

ther covenant, promiſe, grant, and agree, to and with the ſaid David 

Edwards and Francis Golding, their heirs, executors, and adminiſtra- 

for quiet enjoy- tors, in manner and form following; that is to ſay, that the ſaid capi- 
ks tal meſſuage, lands, tenements, hereditaments, and premiſes, ſhall and 
may at all times hereafter remain, continue, and be, to and for the 

uſes and purpoſes, upon the truſts, and under and ſubject to the provi- 

ſoes, limitations, and agreements, herein before- mentioned, expreſſed, 

and declared, of and concerning the ſame; and ſhall and may be peace- 

ably and quietly had, held, and enjoyed accordingly, without any law- 

ful let or interruption of or by the ſaid Abraham Barker or Cecilia his, 

wife, parties hereunto, his or her heirs or aſſigns, or of or by any other 

perſon or perſons lawfully claiming or to claim from, by, or under, or. 

in truſt for him, her, them, or any of them, or from; by, or under 

free from incum- his or her anceſtors, or any of them; and ſhall ſo remain continue, 
—_— and be, free and clear, and freely and clearly acquitted, exonerated, and 
diſcharged, or otherwiſe by the ſaid Abraham Barker, or Cecilia his 

wife, parties hereunto, his or her heirs, executors, or adminiſtrators, 

well and ſufficiently ſaved, defended, kept harmleſs, and indemnifiect of, 

ſrom, and againſt all former and other gifts, grants, bargains, ; ys 
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teaſes, GS eſtates, titles, troubles, charges, and incumbrances N'. II. 
whatſoeyer, had, made, done, committed, occaſioned, or ſuffered, or "> 
to be had, made, dane, committed, occaſioned, or ſuffered, by the fad 
| 8 or Cecilia his wife, or by his or her anceſtors, or any 

of chem, or p bis, her, their, or any of their act, means, affent, con- 
ſent, or procurement: And moreover that he rhe ſaid Abraham Bar- and for further 
bn Cecilia his wife, parties hereunto, and his and her heirs, and urance. 
all other perfons having or lawfully claimipg, or which ſhall gr may 
have or lawfully claim, any eſtate, right, title, truſt, or intereſt, at 
lay or in 3 y, of, in, to, or out of, the ſaid capital meſſuage, lands, 
tenements, hereditaments, and premiſes, or any of them, ar any part 

thereof, by or under or in truſt for him, her, them, or any of them, 

or by yr under his or her anceſtors or any of them, ſhall and will from 
time to time, and at all times hereafter, upon every reaſonable requeſt, 
and at the cofts and charges, of the ſaid David Edwards and Francis 
Golding, or either of them, their or either of their heirs, executors, 

or adminiſtrators, make, do, and execute, or cauſe to be made, done, 

and executed, all ſuch further and other lawful and reaſonable acts, 

deeds, conveyances, and aſſurances in the law whatſoever, for the fur- 

ther, better, more perfect, and abſolute granting, conveying, ſettling, 

and aſſuring of the ſame capital meſſuage, lands, tenements, heredi- 
taments, and premiſes, to and for the uſes and purpoſes, upon the 

truſts, and under and ſubject to the proviſoes, limitations, and agree- 

ments, herein before- mentioned, expreſſed, and declared, of and con- 

cerning the ſame, as by the ſaid David Edwards and Francis Golding 

or either of them, their or either of their heirs, executors, or admini- 

ſtrators, or their or any of their counſel learned in the law ſhall be rea- 

ſonably adviſed, deviſed, or required: ſo as ſuch further aſſurances 
contain in them no further or other warranty or coyenants than againſt 

the perſon or perſons, his, her, or their heirs, who ſhall make or do 

the ſame; and ſo as the party or parties, who ſhall be requeſted to 

make ſuch further aſſurances, be not compelled or compellable, for 

making or doing thereof, to go and travel above five miles from his, 

her, or their then reſpective dwellings, or places of abode. Pꝛovbided poyer of rero- 
lafſfip, and it is hereby further declared and agreed by and between cation. 
all the parties to theſe preſents, that it ſhall and may be lawful to and 

for the ſaid Abraham Barker and Cecilia his wife, John Barker and 
Katherine his intended wife, and David Edwards, at any time or times 
hereafter, during their joint lives, by any writing or writings under 
their reſpective hands and ſeals and atteſted by two or more credible 
witneſſes, to revoke, make void, alter, or change all and every or any 

the uſe and uſes, eſtate and eſtates, herein and hereby before limited 

and declared, or mentioned or intended to be limited and declared, of 

and in the capital meſſuage, lands, tenements, hereditaments, and 
eee. eee 4 premiſes 
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| premiſes aforeſaid, or of and in any part or parcel thereof; and to des 

oY Clare new and other uſes of the ſame, or of any part or parcel thereof, 

any thing herein contained to the contrary thereof in any wiſe notwith- 
ſtanding. Jn witneſs whereof the parties to theſe preſents their hands 
and ſeals have ſubſcribed and ſer, the day and year firſt above written. 


Concluſion, 


Sealed, and delivered, being Abraham Barker. (L. 8.) 
firſt duly ſtamped, in the Cecilia Barker. (L. S.) 
2 of David Edwards. (L.. S.) 

George Carter. Francis Golding. (L. S.) 
William Browne. Charles Browne. (L. S.) 


Richard More. (L. S.) 
John Barker. (L. S.) 
Katherine Edwards. ( LS.) 
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'An'OBL1GATION, or Box B, with ConDiTtion for 
the Payment of Money. 
KNOW all men by theſe preſents, that I David Edwards, of Lin- 


coln's Inn in the county of Middleſex, eſquire, am held and firmly 
bound to Abraham Barker of Dale- Hall in the county of Norfolk, eſ- 


quire, in ten thouſand pounds of lawful money of Great Britain, to be 


paid to the ſaid Abraham Barker, or his certain attorney, executors, 
adminiſtrators, or aſſigns; for which payment well and truly to be 


made, I bind myſelf, my heirs, executors, and adminiſtrators, firmly 


by theſe preſents, ſealed with my ſeal. Dated the fourth day of Sep- 
tember in the twenty firſt year of the reign of our ſovereign lord 
GOR E the ſecond, by the grace of God king of Great Britain, 
France, and Ireland, defender of the faith, and ſo forth, and in the 
year of our Lord one thouſand, ſeven hundred, and forty ſeven. 


The condition of this obligation is ſuch, that if the above bounden 


David Edwards, his heirs, executors, or adminiſtrators, do and ſhall 


well and truly pay, or cauſe to be paid, unto the above named Abra- 
ham Barker, his executors, adminiſtrators, or aſſigns, the full ſum of 


five thouſand pounds of lawful Britiſh money, with lawful intereſt for 
the ſame, on the fourth day of March next enſuing the date of the 


above written obligation, then this obligation ſhall be void and of none 
effect, or elſe ſhall be and remain in full force and virtue. 


Sealed, and delivered, being David Edwards. (L. S.) 
flirſt duly ſtamped, in the ED 
preſence of | | 
George Carter. 


William Browne, 


Ne. IV, 


Neo. III. 


Sheriff 's return. 


of a plea of covenant of two meſſuages, two gar 


to the ſheriff of N. orfolk, greetin 


N wb Abrah; Barker, 1 
quire, and d Cecilia his wife, and 5 Od cſquire 5 c bf 
without delay they perform to Hayid Edwards, e 
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4 55 of N.! IV. 


4 Fi, INE : of Ir ſur Cognizagee, de breit, come 999, &e. 


§. 1. Writ 9 Covenant ; er PrAtcips. 


C G E the & ond b the grace God Great Britain, 
G0 Fr 90 N 79 0 1 der of the 19 7 an d Fr forth | 


yire, the covenant 
made between them of two meſſuag es, two 12 8 s, thr e hundred 


| acres of land, 725 hundred acres of meadow, two hundred acres of 


paſture, an 


acres of od, with the ee , in Dale; 
| and unlefs. 955 5 hall ſo do, a - 


nd if e ſaid David Mall giye you ſequ- 


"then. kamen by good ſummoners che 


oy 45 proſecuting h is At, 
brabam, Cecilia, and ohn. 


ald 


th at they ore Our juſtices 9 
At Weſtminſter, from the day of ſai 1 hefore our 4 
wherefore they have not done it: 


Aint A e in ene er to ſhew 


have you there 


aummoners, 
and | this 14 Witneſs ourſelf at cſtminiter, 1 ei day nk 


tober, in t twenty-firſt year « of our r)go. 

f the within 
Pledges of { John Doe. Sure g & 1 5 John Pen. 
— Richard Roe. 800 hh. AA e RichardFen, 


F. 2. The Licence t to agree. 


Norfolk, I David Edwards, eſquire, gives to the Joes FS, * ten 


to wit. J marks, for licence to agree with een 3 . 
ens, t 


1Aree hundred 
acres of land, one hundred acres of meadow, two hundred acres of 


paſture, and fifry a acres of wood, with the SPPUrienances, in Dale: 


. 3. 7 he Concord. 


And the agreement is ſuch, to wit, that the aforeſaid 3 
Cen, and 19 8 1 acknowleged the aforeſaid tenements, with 


the 


—— ͥͤ — ——ꝛ— ng> 
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the appurtenances, to be the right of him the ſaid David, as thoſe 
which the ſaid David hath of the gift of the aforeſaid Abraham, Ce- 
cilia, and John; and thoſe they have remiſed and quitted claim, from 
them and their heirs, to the aforeſaid David and his heirs for ever. 
and further, the ſame Abraham, Cecilia, and John, have granted, 
for themſelves and their heirs, that they will warrant to the aforeſaid 
David, and his heirs, the aforeſaid tenements, with the a urtenances, 
againſt all men for ever. And for this recognition, remiſe, quit-claim, 
warranty, fine, and agreement, the ſaid David hath given to the ſaid 
Abraham, Cecilia, and John, two hundred pounds ſterling. 


$ 4. The Note; or Abſtraff. 


Norfolk, Between David Edwards; eſquire, complainant; and A- 
to wit. J braham Barker, eſquire;- and Cecilia his wife, and John 
Barker, eſquire, deforciants, of two meſſuages, two gardens, three 
hundred acres of land, one hundred acres of meadow, two hundred 
acres of paſture, and fifty acres of w6od, with the appurtenances, in 
Dale, whereupon a plea of covenant was ſummoned between them; 
to wit, that thi ſaid” Abraham, - Cecilia, and John, have acktiowleged 
the aforeſaid tenements; with\ the appurtenances, to be the right of 
him the ſaid David, as thoſe which the ſaid David hath of the gift of the 
aforeſaid Abraham, Cecilia, and John; and thoſe they have remiſed 
and quitted claim, from them and their heirs, to the aforeſaid David 
and his heirs for ever. And further, the ſame Abraham, Cecilia, and 
John, have granted for themſelves, and' their heirs, that they will war- 
rant to the” aforeſajdi David, and his heirs, the aforeſaid tene ments, 
with the appurtenances, againſt all men for ever. And for this recog- 
nition, remiſe, quit-clait, warranty, fine, and agreement, the ſaid 
David hath given to the ſaid Abraham, Cecilia, and John, two hun- 
dred pounds ſterling. 


8 5. The Foot, Chiregraph, or Indentures, of the Frys. 


Norfolk,) This is the final agreement, made in the court of the lord 

to wit. che king at Weſtminſter, from the day of ſaint Michael 
in one month, in the twenty firſt year of the reign of the lord GROROE 
the ſecond by the grace of God of Great Britain, France, and Ireland 
king, defender of the faith, and ſo forth, before John Willes, Thomas 
Abney, Thomas Burnet, and Thomas Birch, juſtices, and other faith- 
ful ſubjects of the lord the king then there preſent, between David Ed- 
Wards, eſquire, complainant, and Abraham Barker, eſquire, and Ce- 


———— 
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cilia his wife, and John Barker, eſquire, deforciants, of two meſſuages, 
two gardens, three hundred acres of land, one hundred acres of mea- 
dow, two hundred acres of paſture, and fifty acres of wood, with the 
appurtenances, in Dale, whereupon'a plea of covenant was ſummoned 
between them in the ſaid court; to wit, that the aforeſaid Abraham, 
Cecilia, and John, have acknowleged the aforeſaid tenements, with 
the appurtenances, to be the right of him. the ſaid David, as thoſe 
which the ſaid David hath of the gift of the aforeſaid Abraham, Ce- 
cilia, and John; and thoſe they have remiſed and quitted claim, from 
them and their heirs, to the aforeſaid David and his heirs for ever. 
And further, the ſame Abraham, Cecilia, and John, have granted for 
themſelves and their heirs, that they will warrant to the aforeſaid David 
and his heirs, the aforeſaid tenements, with the appurtenances, againſt 
all men for ever. And for this recognition, remiſe, - quit-claim, war- 


ranty; fine, and agreement, the ſaid David hath given to the ſaid Abta- 


* 


ham, Cecilia; and John, two hundred pounds ſterling. 


F. 6. Proclamations, endorſed upon the Fin R, according to the Statuten. 


The firſt proclamation was made the ſixteenth day of November, in 
the term of faint Michael, in.the twenty firſt year of the king within- 
The ſecond proclamation was made the fourth day of February, in 


the term of ſaint Hilary, in the twenty firſt year of the king within- 


written. | . , OG TS £3 $1 1 „% 
The third proclamation was made the thirteenth day of May, in the 


term of Eaſter, in the twenty firſt year of the king within written. 


— . 


The fourth proclamation was made the twenty eighth. day of June, 
in the term of the holy Trinity, in the twenty ſecond year of the king 
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8. 1. Writ of Entry fr Dili in the Potts 3 or, Palzelrz. 


Ge ONO the ſecond by the grace of God of Great Britain, 

: France, and Ireland king, cancer of the faith, and fo forth; to 
the ſheriff of Norfolk, greeting. Command David Edwards, elquite, | 
that COP and without delay he render to Francis Golding, clerk, two | 

2 two gardens, three hundred acres of land, one undred | 
meadow, two hundred acres: of paſture, and fifty acres of wood, 
wa the appurtenances, in Dale, which he claims to be his right and 
inheritance, and into which the ſaid David hath not entry, unleſs after 
the diſſcifin, which Hugh Hunt thereof unjuſtly, and without judg- 
ment, hach made to tlie aforefaid Francis, witlün thirty years now laſt 
paſt, as he faith, and whereupon tie complains that the F Da- 

vid bee him. . — he ſlall-fo. de, and if the ſaid Fraticis 

his claim, then ſummon. by.! 00d 

ſoimonier the gt David, hatte appear: before © our cts At Net 


* 
% 


it 


Cdn” of: Ser. ts A 1 f * wit a. | Sherit's ceturth 
an Richard Roe. Vis eee bee ichard ea 2 


vo 2. Bente, if 2 1 E cov I Roll, 


G E. D IT "Y E tue ſecond b 18 grace "of God of Grew Bricain, 
France, and Ireland king pg by bs & X the faith, and ſo forth; to all 5 
to whom theſe AWE pn letters ſhall come, Kane Anwar, | 
hat among the Hh eas of land, *carolled at Weſtminſter, before Sir 
ohn Wies, km t, and is, fellows, our juſtices of the bench, 6f 
the term of ſai LN in the twenty "firſt year of our reigh, upon 
ba, bifty ſec ol it It is thus Conkalsed. Entty keturnabie on the oc- Neu. 


* ee Gas if gs recorey 75 had with kingle Veuther, the” pafts marked ec thus” | 
in; 135 are omitted. 


on. | 6 036: | tave 


tave of faint Martin. Norfolk, to wit: Francis Golding, clerk, in 
Demand auß his proper perſon demandeth againſt David Edwards, eſquire, two 

the tenan'. meſſuages, two gardens, three hundred. acres of land, one hundred 

„„ r meadow, two hundred acres of paſture, and fifty acres of 

wood, with the appurtenances, in Dale, as his right and inheritance, 

and into which the faid David hath'ner entry, unleſs after the diſſeiſin, 

which Hugh Hunt thereof unjuſtly, and without judgment, hath 

made to the aforeſaid Francis, within thirty years now laſt paſt. And 
Ccunt. whereupon he ſaith, that he himſelf was ſeiſed of the tenements afore- 
ſaid, with the appurtenances, in his demeſne as of fee and right, in 

time of peace, in the time of the lord the king that now is; by taking 
Eſplees. the profits thereof to the value V of ſx ſhillings and eight pence, an 

more, in' fents, corn, and graſs: ] and into which [the ſaid David 


hath net entry, unleſs as aforeſaid :] and thereupon he bringeth 
Defence of the ſuit, [and good prof.] And the ſaid David in his proper perſon 
OY: comes and defendeth his right, when | and where it ſhall behove 
Voucher, him,] and thereupon voucheth to warranty © John Barker, eſquire; 


Warranty. © who is preſent here in court in his proper perſon, and the tenements 
« aforeſaid with the appurtenances to him freely. warranteth, { and 
< Demand againſt © prays. that the ſaid Francis may count againſt him.] And hereupon 
des eie Francis demandeth againſt the ſaid John, tenant by his on 

„ Warranty, the tenements aforeſaid with the appurtenances, in form 

« Count, ©<* aforefaid, Sc. And whereupon he faith, that he himſelf was ſeiſed 
9 85 <*« of the tenements aforeſaid, with the appurtenances, in his demeſne 
< as of fee and right, in time of peace, in the time of the lord the king 

. c that now is, by taking the profits thereof to the value, &c. And into 
«Defence of the © which, c. And thereupon he bringeth ſuit, Sc. And the aforeſaid 
„wehe. (e john, tenant by his own warranty, defends his right, when, Fc. and 
Second voucher, (c thereupon he further voucheth to warranty” Jacob Morland ; who is 
Warranty. preſent here in court in his proper perſon, and the tenements aforeſaid, 
Demand againſt with the appurtenances, to him freely warranteth, Sc. And hereupon 
the common the ſaid Francis demandeth againſt the ſaid Jacob, tenant by his own 
warranty, the tenements aforeſaid, with the appurtenances, in form 
Count, aforeſaid, Sc. And whereupon he faith, that he himſelf was ſeiſed of 
| the tenements aforeſaid, with the appurtenances, in his demeſne as of 
fee and right, in time of peace, in the time of the lord the king that 

| now is, by taking the profits thereof to the value, &c. And into which, 
Defence of the Fc. And thereupon he bringeth ſuit, Sc. And the aforeſaid Jacob, 
common vouchee. tenant by his own warranty, defends his right, when, &c. And faith 
that the aforeſaid Hugh did not diſſeiſe the aforeſaid Francis of the te- 

Plea, 2 diſciſn. nements aforeſaid, as the aforeſaid Francis by his writ and count afore- 


*The clauſes, between hooks, are no otherwiſe expreſſed in the record than by 


ſaid 


an Oc, 
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ſaid above doth ſuppoſe: and of this he puts himſelf upon the coun- Ne. V. 
try. And the aforeſaid Francis thereupon craveth leave to imparl; and, ICS 
he hath it. And afterwards the aforeſaid Francis cometh again here r, Ren, 
into court in this ſame term in his proper perſon, and the aforeſaid Default of the 
Jacob, though ſolemnly called, cometh not again, but hath departed mon vouchee, 
in contempt of the court, and maketh default. Therefore it is conſi- judgment for the 
dered, that the aforeſaid Francis do recover his ſeiſin againſt the afore- mandane. 
ſaid David of the tenements aforeſaid, with the appurtenances; and Recovery in 
that the ſaid David have of the land of the aforeſaid © John, to the value we: 

« [of the tenements aforeſaid ;] and further, that the ſaid John, have of 

<« the land of the faid” Jacob to the value [of the tenements aforeſaid.] 
And the ſaid Jacob in mercy. And hereupon the ſaid Francis prays a writ Amercement, 
of the lord the king, to be directed to the ſheriff of the county aforeſaid, 0 
to cauſe him to have full ſeiſin of the tenements aforeſaid with the ap- 
purtenances: and it is granted unto. him, returnable here without de- Award of the 
lay. Afterwards, that is to ſay, the twenty eighth day of November nun., , and 
in this ſame term, here cometh the ſaid Francis in his proper perſon; 5800 U 
and the ſheriff, namely ſir Charles Thompſon, knight, now fendeth, 

that he by virtue of the writ aforeſaid to him directed, on the twenty 

fourth day of the ſame month, did cauſe the ſaid Francis to have full 

ſeiſin of the tenements aforeſaid with the appurtenances, as he was 
commanded. All and ſingular which premiſes, at the requeſt of the ſaid Eemplifcatton 
Francis, by the tenor of theſe preſents we have held good to be exem- ime, 
plified. In teſtimony whereof we have cauſed our ſeal, appointed for 
ſealing writs in the bench aforeſaid, to be affixed to theſe preſents, 
Witneſs fir John Willes, knight, at Weſtminſter, the twenty eighth 7::, 
day of November, in the twenty firſt year of our reign, 


Cooke. 


THE END: 


ned. 
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